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PRESIDENT’S PAGE 


“We the People” — 
The Vanishing American Voter? 


ithin a few days after you re- 

ceive this magazine, Floridi- 

ans will be going to the polls 

to elect a President, several 
Congressmen, legislators and local officials. 
Floridians will also be voting on no fewer 
than 11 state constitutional amendments. 
Two Supreme Court justices and 19 district 
court of appeal judges will face a merit re- 
tention vote and local voters will decide ju- 
dicial races at the circuit and county court 
trial levels. 

While pulling levers behind a curtain on 
a voting machine is easy in itself, making 
informed and intelligent choices can be a 
challenge. And getting people out to vote 
is an even greater challenge. 

It is the duty of the Bar and lawyers in 
general to protect our democracy and the 
rights it provides. And our participation as 
individuals is essential. Let me illustrate the 
magnitude of the problem. 

“We the people” in astounding numbers 
are staying away from the voting booths. 
Some 70 million eligible American voters 
failed to vote in our last presidential elec- 
tion, and this nonvoter trend extends to con- 
gressional elections as well. Two years ago, 
fewer than half the adults eligible to vote 
actually voted. Currently the principle of 
“government by the people,” government by 
the consent of the governed, is in jeopardy. 
The “vanishing American voter” —particu- 
larly the younger voter upon whom the sur- 
vival of our democracy depends —is one 
of our nation’s most serious, yet understated 
and overlooked problems. 

Perhaps most shocking, the United States 
has the lowest voter turnout among 28 demo- 
cratic nations surveyed. For presidential elec- 
tions, the United States lags behind every 
Western European nation, Australia, Japan, 
New Zealand and Canada! 

In practical terms, what is the significance 
of all this? Certainly, there is the danger 
that dedicated special interest groups will 
“steal” from the majority of Americans the 


by Rutledge R. Liles 


right to elect officials and shape the laws 
that govern us all. 

The election is about a week away. First, 
you must vote. Second, you must urge all 
persons around you — family, friends, co- 
workers — to vote. Let them catch the fer- 
vor — it will be healthy. Third, you must 
inform and educate others on the issues 
about which you are expected to be knowl- 
edgeable. 

There are 11 constitutional amendments 
on the ballot. They range from the so called 
“Victims’ Rights Amendment” to the “Eng- 
lish Only” amendment. Perhaps of greatest 
concern to Florida’s legal community — and 
in my opinion the public — is Amendment 
10, which places a $100,000 cap on none- 
conomic damages in all tort cases. Placed 
on the ballot by initiative of the Florida 
Medical Association, the cap will strip in- 
dividuals of valuable rights while offering 
absolutely no assurance that the cost of li- 
ability insurance for doctors or health care 
costs to patients will decrease. In fact, his- 
tory reflects that there will be no reduction. 
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The Florida Bar’s Board of Governors is 
on record as opposing the cap because Flor- 
ida has never limited, through the Consti- 
tution, the damages a person may recover 
for injuries caused by the wrongful act of 
another. The Florida Bar opposes the amend- 
ment because the Constitution is an instru- 
ment that gives or preserves fundamental 
rights to citizens and should not be altered 
or amended to limit those rights for the bene- 
fit of special interests. Additionally, The 
Florida Bar opposes the amendment because 
it limits the amount a person can recover 
with no corresponding benefit to the pub- 
lic. For those who may disagree with the 
Bar’s position, take a few moments to read 
the amendment. Then, point out the corre- 
sponding guarantee that the public will 
benefit from their relinquishment of exist- 
ing rights. If it does not reduce costs, does 
anyone realistically believe that the amend- 
ment’s proponents will call for an initiative 
to repeal the amendment? 

There are a great many more arguments 
against the imposition of a cap on none- 
conomic damages; you have been hearing 
many of them over the past.six weeks. But 
if no other arguments were made, the above 
should warrant Amendment 10’s defeat. 

As responsible citizens with the duty to 
protect our democracy and the rights it pro- 
vides, I personally urge you to spend the 
next few days educating, informing and get- 
ting out the voters on the issue as only you 
personally can. 

Also integral to this election is the merit 
retention of appellate judges. Citizens gained 
this right when they voted for the merit re- 
tention system thereby incorporating it into 
the state Constitution. Even though merit 
retention has been a part of the state judi- 
cial system since 1976, many Florida voters 
still do not understand its importance, particu- 
larly in the midsi of a largely partisan bal- 
lot and general election this year — an elec- 
tion where some trial court judges, unlike 
appellate judges, will have opposition. 


‘ 


Please let people know that appellate 
judges are not running against one another. 
Voters are being asked only to decide 


- . whether each judge should be retained in 


office for another six-year term. The Flor- 
ida Bar’s judicial poll of appellate judges 
can serve as one of your guides. 

As for the election of judges at the trial 
level, I simply ask that in the short-run for 
this election, you be cognizant of the local 
judicial polis conducted by local bar asso- 
ciations and helpful in your own way en- 
lightening voters. However, in the long run, 
I hope I have your support in reopening 
the perennial debate regarding popular elec- 
tions versus merit selection of judges at the 
trial level. 

Clearly, there appear to be abuses within 
our present system of election of trial judges. 
Questionable campaign practices, undue pres- 
sure on attorneys for visible campaign sup- 
port, and strong-arm fund raising practices 
warrant a look into alternatives. I have 
asked the Judicial Council of Florida to re- 
visit the issue. Justice Ben Overton, chair- 
person, has assured me the council will dis- 
cuss the topic. The Board of Governors also 
has authorized me to establish a special com- 
mission to study the matter and propose 
recommendations. 

The preamble to the Constitution of the 
United States of America begins with the 
simple though prophetic phrase, “We the 
people.” Ours was the first constitution in 
history and the 201-year tradition began and 
remains with “We the people.” While our 
freedoms, our rights and our responsibili- 
ties were created by the founding fathers, 
there was no guarantee that they would con- 
tinue — that the Constitution would live. 
And yet we continue to enjoy freedom be- 
cause of the dedication of our citizens to 
the preservation of those freedoms, rights 
and responsibilities. We enjoy precious rights 
because of people like you — people who 
actively participate in the democratic proc- 
ess, know and appreciate that the “Consti- 
tution” is a way of life. 

“We the people” will make the Constitu- 
tion work, and if apathetic, will ultimately 
cause it to fail. The failure will not be sud- 
den, but rather will result from gradual ero- 
sion. More than 150 years ago, Alexis de 
Toqueville recognized this in his treatise, De- 
mocracy in America, where he said: “If the 
lights that guide us ever go out, they will 
fade little by little, as if of their own 
accord.” 

I urge you as lawyers, officers of the court, 
guardians of democracy and protectors of 
rights, to do all that you can to keep the 
light lit, and rekindle the flame. 


Prior Florida Subrogation Articles 

The Florida Bar Journal articles in July/ 
August 1987 and July/August 1988 dealt 
generally with Florida’s collateral source 
statutes and the subrogation rights of health 
insurers. Plaintiffs’ counsel, defense counsel 
and counsel for trustees under ERISA plans 
will want to consider the implication of a 


LETTERS 


new federal decision on medical payments 
made under ERISA plans, Pugh v. Wilson 
(S.D.Fla. Case No. 88-0592-CIV-Nesbitt, 
opinion dated July 28, 1988) (reported at 
2 FLW Fed. D406). 

RAYMOND T. ELLIGETT, JR. 
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EXECUTIVE DIRECTIONS 


1989 Midyear Meeting— 
Projecting Professionalism 


ometimes when we have achieved 

success in an endeavor, we create 

new problems for ourselves. Suc- 

cess with our Midyear Meeting 
has been so great we are beginning to find 
we are limited in the cities in which we can 
hold Midyear because of the need for a 
large number of meeting rooms. This year, 
the Midyear Meeting will be held at the 
Lake Buena Vista Palace Hotel in 
Orlando. 

During this year’s meeting scheduled for 
January 11-14, we will be holding 26 semi- 
nars, 90 committee meetings, 12 executive 
council meetings, six receptions, five lunch- 
eons, CLE faculty training and possibly. a 
Judicial Nominating Procedure Rules 
Convention. In addition, there will be sev- 
eral off-property social events provided for 
family participation. 

The CLE Committee will again offer 
training sessions for future CLE lecturers 
and those interested in improving their 
speaking delivery and appearance on cam- 
era. The sessions will be held all day 
Wednesday, January 11, so speakers may 
schedule their session at a time convenient 
for them. Participants will view a 15-min- 
ute videotape providing instructions on 
speaking delivery. They will then have an 
opportunity to present a brief lecture on 
camera which will be critiqued by CLE 
Committee members with expertise in fac- 
ulty training and public speaking. These 
training sessions are part of an effort by 
the CLE Committee to elevate the overall 
quality of seminars sponsored by the Bar’s 
sections and committees. If you are sched- 
uled to speak for an upcoming program, I 
would encourage you to take advantage of 
this opportunity. 

A unique type of seminar sponsored by 
the Trial Lawyers Section will be offered 
for judges and attorneys. The seminar is 
entitled, “Listening and Memory Skills for 
Judges and Lawyers.” All of-us can use as- 
sistance both in listening and memory 


into the 1990’s 


by John F. Harkness, Jr. 


skills. Through workshops, lawyers and 
judges will develop strategies which will 
maximize their ability to listen for details 
and at the same time get a broad overview. 
All participants will analyze their own lis- 
tening and memory styles and will practice 
techniques for improving them. 

The exercises will be based upon actual 


legal situations and problems. Lawyers will 


get special help in listening for what isn’t 
said; in understanding nonverbal commu- 
nication; in detecting dropped cues, slips 
and discrepancies; in finding areas for 
probing; in recognizing an admission; and 
in knowing when to cease questioning. 
Many of us have seen cases in which the 
counsel has won his case but continues to 
ask questions and winds up losing it. As 
to the judges, there will be ways taught to 
reduce the strain of intense, long-term lis- 


tening. Judges must listen for long periods. 


of time without. interaction with the wit- 
nesses or the attorneys. 

Effective listening and memory skills al- 
low a person to acquire the maximum 
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amount of information from their commu- 
nications. 

_ A joint seminar will be sponsored by the 
Academy of Florida Trial Lawyers and. the 
Florida Association for Women Lawyers. 
This seminar will focus on effective trial 
lawyer communication and persuasions. 
Part of the seminar will be devoted to re- 
viewing some jury study results. The study 
is the result of polls and focus groups ob- 
tained by the academy regarding juror and 
voter attitudes toward victims and wrong- 
doers and hostility toward lawyers. There 
will also be a session on jury selection deal- 
ing with such items as courtroom appear- 
ance and demeanor of the clients and 
counsel, body language of jurors, nonver- 
bal communication, psychology of ques- 
tioning, dealing with anti-lawyer feelings, 
and persuasion techniques. 

There will be a three-hour seminar enti- 
tled, “Using Automated Litigation Sup- 
port.” This program will describe what 
automatic litigation support consists of 
and what programs are available. The pro- 
grams include tracking the data about the. 
case, staying on course with the calendar, 
summarizing depositions and‘document in- 
dexing. 

The Corrections Committee will offer a 
unique seminar entitled, “How to be a 
Prison-Wise Lawyer.” The case law update 
segment will provide the prosecutor, crimi- 
nal defense attorney and civil attorney with 
an update on recent case laws involving 
Section 1983 litigation, including qualified 
immunity, due process and first amend- 


_Ments issues. There will also be a segment 


about the nuts and bolts of the corrections 
system. It will include information on the 


. Tules, procedures and department contacts 


concerning inmate transfers, disciplinary 
reports, inmate grievances, treatment pro- 
grams and youthful offender programs: 
Price-Waterhouse and Company will 
sponsor a seminar entitled “Financial 
Analysis and Valuation and Commercial - 
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Litigation.” Within the seminar will be dis- 
cussed the current developments in busi- 
ness damages including the highlights of 
recent case decisions. The portion on the 
theories of business damages will involve 
the three basic methods of proving dam- 
ages, and answering the question of what 
is lost profit. 

A new sponsor to the Midyear Meeting 
is the Attorneys Title Insurance Fund, Inc. 
As you know, the fund has been a partner 
of The Florida Bar for many years. The 
fund is offering a very valuable seminar en- 
titled, “How to Stay Out of Trouble in the 
Practice of Real Property Law.” In order 
to avoid malpractice, real property lawyers 
need to keep current on the changes in the 
law. There will be a review of recent cases 
and legislation which affect real property 
transactions. Among the topics to be dis- 
cussed are real estate contracts, homestead, 
and the Marketable Record Title Act. 
There will also be a discussion of ethical 


considerations in real property. This is a 
valuable part of the seminar and will assist 
members in meeting their CLER require- 
ments as far as their ethics requirement is 
concerned. There will also be discussion 
concerning the liability for the real prop- 
erty lawyer when involved in malpractice 
suits, causes of malpractice claims, the 
privity rule and its exceptions, punitive 
damages, statutes of limitation, assignment 
of claims and an attorney’s liability as a ti- 
tle insurance agent. 

The seminars are intended to provide the 
practitioner with up-to-date information 
both on the law and how to practice law. 
We hope that each of you can avail your- 
self of at least part of the Midyear 
program. The single and multiple day reg- 
istration fees will increase after December 
16. Register through the form in the News 
and do it before December 16. We hope 
to see you in Orlando in January!) 


The Cover 

The “month of the gator” may become 
a new slogan in the state as the Florida 
Game and Fresh Water Fish Commission 
designates one month a year for an alli- 
gator harvest. September 1988’s legal 
hunt was expected to eliminate from 70 
to 80 percent of this year’s 3,500 quota. 


Florida’s habitats can support one million 
alligators and the females can produce up 
to 16 each annually. Laura N. Melvin of 
Johnson, Green, Locklin & Melvin of 
Milton “shot” the one on the Journal’s 
cover with her camera in the Dora Canal 
near Tavares. 
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A Word About Bar Journal Articles 


The primary purpose of articles and columns is to educate or 
inform the reader on issues of substantive law and practical 


Analysis, opinion, and criticism of the present state of the 
law are also encouraged and should be clearly identified by 
sufficient legal authority on all sides of an issue to enable the 
reader to assess the validity of the opinion. Where criticism is 
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AN OVERVIEW OF 


JUDICIAL 
DISQUALIFICATION 


very Florida trial attorney must 

be familiar with the subject of ju- 

dicial disqualification. This arti- 

cle discusses certain substantive 
and procedural aspects of a judge’s removal 
for prejudice. The material should be help- 
ful not only to the practitioner who seeks 
the recusal of the presiding judge for preju- 
dice, but instructive for the attorney who 
opposes the recusal, as well as for the trial 
judge whose recusal is sought. 

Both civil and criminal litigators alike need 
to be aware of the current governing statu- 
tory provisions, rules of procedure, and 
canon of the Code of Judicial Conduct. They 
are as follows: (1) F.S. §38.10 (1987); (2) 
Fla.R.Civ.P. 1.432; (3) Fla.R.Crim.P. 3.230; 
and (4) Canon 3C of the Code of Judicial 
Conduct. 

Because of a substantial revision in the 
recusal statute a few years ago, making it 
easier to disqualify a judge for prejudice, 
there is no reason to believe that judicial 
recusal challenges will decline in the future.! 
Nevertheless, there justifiably remains a re- 
luctance on the part of many litigators to 
ask for a judge’s recusal for fear that if the 
motion is denied, the judge may be preju- 
diced against the moving party for the re- 
mainder of the proceedings. At a minimum, 
the unsuccessful moving party risks alienat- 
ing the presiding judge by simply accusing 


IN FLORIDA 


by Barry S. Franklin 


the court of being less than “fair and impar- 
tial.” 

Understandably, a motion for judicial dis- 
qualification should be used only when nec- 
essary, when prejudice is manifestly clear, 
and when no other recourse is available to 
the aggrieved party. A party should not seek 
recusal of the judge solely because of dissat- 
isfaction with adverse rulings. 

Florida has had a statute governing judi- 
cial disqualification since 1919,2 which was 
modeled after the federal statute on the same 
subject.3 Fla.R.Civ.P. 1.432 emerged in 1980, 
and the criminal counterpart (Fla.R.Crim.P. 
3.230) originated in 1967. 

Florida’s recusal statute, F.S. §38.10 
(1987), requires that a party who seeks dis- 
qualification of a trial judge verify by affi- 
davit the grounds that support removal. 
Before 1983, the moving party was addition- 
ally required to provide affidavits of at least 
two reputable, unrelated citizens of the same 
county to demonstrate why the judge should 
be disqualified for prejudice, and a certifi- 
cate from the moving party’s counsel of re- 
cord that stated that all the affidavits and 
the application for recusal were made in good 
faith.4 In 1983, the legislature liberalized the 
recusal procedure by eliminating the require- 
ment of two corroborating affidavits.> This 
provision has remained unchanged since 
1983. The statute now provides that a party 
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may request that a judge be disqualified for 
prejudice if the party fears that the trial will 
not be fair because of that prejudice. Under 
the current §38.10, the sole ground for dis- 
qualification is prejudice, also referred to as 
bias. The statute provides no other guidance 
as to what constitutes prejudice. 

Although none of Florida’s authoritative 
sources on judicial disqualification define 
prejudice in the context of disqualification, 
§38.10 and the corresponding rules of crimi- 
nal and civil procedure were promulgated 
to foster public confidence in the integrity 
of the judicial system. As such, the statute, 
rules of procedure, and applicable canon of 
the Code of Judicial Conduct serve the uni- 
fying purpose of preventing the disqualifi- 
cation process from being abused as a vehi- 
cle for improper judge shopping, causing 
delay, or otherwise impairing the fairness and 
impartiality of the proceeding.® 


Substantive Requirements 

To determine whether judicial disqualifi- 
cation is appropriate, the existence of preju- 
dice must be analyzed under the particular 
circumstances of each case. Although the stat- 
ute and rules do not define conduct that 
demonstrates “prejudice” sufficient for dis- 
qualification, there is caselaw on point. The 
prevailing view is that a party must dem- 
onstrate that a judge harbors personal bias 


4 
| 
| 
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or prejudice.” Personal bias or prejudice 
stems from an extrajudicial source and causes 
a judge to render an opinion on the merits 
based on information other than what the 
judge learned from participation in or ex- 
posure to the proceedings.® 

Unless a judge is legally disqualifiable, the 
judge has a duty to remain on the case, an 
appellate panel said. Micale v. Polen, 487 
So.2d 1126 (Fla. 4th DCA 1986). A circuit 
judge who is qualified and competent must 
hear a case and fulfill all judicial functions 
as required, including the issuance of orders 
and decrees, regardless of the judge’s per- 
sonal reservations or qualms about the mat- 
ter as long as such beliefs do not amount 


to grounds for legal disqualification, as the 
court stated in Micale v. Polen and State 
v. Atkinson, 116 Fla. 366, 156 So. 726 (1934). 
Disqualification may not be used to re- 
move a presiding judge who has been an- 
gered by an attorney or litigant. A judge’s 
anger may well be justified and may actu- 
ally further the cause of justice rather than 
prejudice it, as in Hayslip v. Douglas, 400 
So.2d 553, 557 (Fla. 4th DCA 1981) (Letts, 
C. J., special concurring opinion). On the 
other hand, judges have sometimes been dis- 
qualified when they have expressed anger 
toward attorneys. For example, in Lamen- 
dola v. Grossman, 439 So.2d 960 (Fla. 3d 
DCA 1983), the court granted a writ of pro- 


hibition and disqualified a trial judge when 
the judge threatened to “deal with” the peti- 
tioner’s attorney for having “gone over” the 
judge’s head. No other facts of the exchange 
are set forth in the opinion. Similarly, in 
Layne v. Grossman, 430 So.2d 525 (Fla. 3d 
DCA 1983), the appellate court disqualified 
a judge who stated that a party’s inquiry as 
to whether the judge had been represented 
by the counsel of the opponents in a prior 
matter was an attack on the integrity of the 
judge. The same trial judge in McDermott 
v. Grossman, 429 So.2d 393 (Fla. 3d DCA 
1983), was disqualified for delivering a “ti- 
rade” to petitioner’s counsel for failing to 
support the judge’s appointment to other 
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judicial positions. 

A judge is permitted to form mental im- 
pressions and opinions during the course of 
‘the proceedings, as the court noted in Mo- 
bil v. Trask, 463 So.2d 389 (Fla. Ist DCA), 
rev. denied, 476 So.2d 674 (1985). If impres- 
sions and opinions have been formed as a 


result of evidence presented during the course’ 


of the proceedings, mental impressions and 
opinions do not, by themselves, give rise to 
disqualification on the grounds of prejudice. 
The court also pointed out that neither do 
such impressions in and of themselves im- 
ply that a judge has “prejudged” a. material 
issue in a case, because prejudgment consti- 
tutes grounds for a judge’s removal.? 

However, a presiding trial judge who com- 
ments on the veracity of a witness, or the 
lack thereof, after listening to the witness 
testify may be disqualified if such conduct 
has placed a well-grounded fear of preju- 
dice in the mind of the moving party, as 
was found in Crosby v. State, 97 So.2d 181 
(Fla. 1957). In Crosby, the Florida Supreme 
Court found that the trial judge erred in re- 
fusing to disqualify himself after he expressed 
a belief that the defendant who had testified 
was a liar. 

By contrast, in Deauville Realty Co. v. 
Tobin, 120 So.2d 198 (Fla. 3d DCA 1960), 
cert. denied, 127 So.2d 678 (Fla. 1961), the 
appellate court upheld a trial judge’s refusal 
to disqualify himself notwithstanding the fact 
that the judge had expressed his belief, al- 
beit outside the presence of the jury, that 
he thought a witness was lying. The Third 
District recognized that while a trial judge’s 
statement questioning the veracity of a party 
generally indicates a bias against that party, 
the formation of prejudice as a result of hear- 
ing a party’s testimony does not necessarily 
adversely affect the case.!° The Third Dis- 
trict pointed out that a trial judge’s perceived 
prejudice of labeling a party or a witness a 
liar may only operate to disqualify that judge 
from continuing to preside over a retrial if 
one is had, or from participating in any sub- 
sequent trial in which that party is involved. 
Apparently, the Third District saw nothing 
wrong with a judge who, outside the pres- 
ence of the jury, expressed his opinion that 
a party’s testimony was fabricated.!! 

Over the years, the judicial philosophy enun- 
ciated by Florida Supreme Court Justice 
Glenn Terrell has served as a guide in inter- 
preting the principles that govern judicial dis- 
qualification. Justice Terrell stated that every 
party is entitled to have his case heard by 
acold, neutral, and impartial judge, in keep- 
ing with a citizen’s right to a fair and impar- 
tial trial. He noted that it is the duty of the 
courts to safeguard this right and to avoid 


exercising jurisdiction when the impartiality 
of the judge is questionable. Otherwise, the 
integrity of the judicial system is placed in 
jeopardy.!2 In this regard, it is not sufficient 
that a judge merely assert that the judge is 
free from prejudice. Rather, the judge’s con- 
duct and procedures that are followed in the 
courtroom should reflect this impartiality. 


Standard for Prejudice 

The test of whether a judge is sufficiently 
prejudiced to be disqualified is grounded on 
the moving party’s fear of not receiving a 
fair and impartial trial.!3 It is not determined 
by the judge’s subjective impressions of his 
or her own impartiality.!4 

Thus a trial judge is precluded from de- 
ciding the ultimate truth of the allegations 
of fact contained within the moving party’s 


Disqualification is 
grounded on the 
moving party’s 
fear of not 
receiving a fair 


verified motion or affidavit.!5 Rather, the 
judge must weigh the affidavits, which con- 
tain evidence submitted in support of the 
motion for disqualification to determine 
whether the movant’s fears would cause a 
reasonably prudent person to believe that 
he or she would not receive a fair trial.!6 
This process necessarily includes the trial 
court’s assessment as to whether the allega- 
tions are frivolous or fanciful.!7 

In Fischer, the Supreme Court reassured 
the bench and bar that presiding trial judges 
do indeed have some authority to consider 
the substance of the evidence submitted in 
support of disqualification, and ultimately 
to deny the recusal request on other than 
technical or procedural grounds. The trial 
judge in Fischer v.Knuck, 497 So.2d 240 
(Fla. 1986), had presided over a dissolution 
proceeding in which the wife had filed a mo- 
tion for disqualification several days after 
the judge rendered his decision on the mer- 
its. The wife asserted that the judge had re- 
fused to look at her, her attorney, or other 
parties aligned with her during the course 
of the trial. In addition, the judge had re- 
marked that the case had adversely affected 
his health and that he had to reschedule fi- 
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nal arguments because of that fact. The wife 
also questioned his refusal to admit testi- 
mony she believed critical to the case. The 
judge questioned the legal sufficiency of the 
motion and refused to recuse himself until 
after he had entered a final judgment. The 
Third District refused to grant a writ of pro- 
hibition on the wife’s request. Because of a 
conflict with Wishoff v. Polen, 468 So.2d 
1035 (Fla. 4th DCA 1985), the Supreme 
Court reviewed the order denying the writ 
of prohibition. 

The Supreme Court concluded that the 
wife’s suspicions, which it characterized as 
subjective, were not reasonably sufficient to 
justify a well-founded fear of prejudice. 
Rather, the allegations were frivolous and 
appeared to have been designed. to frustrate. 
the process by which the petitioner suffered 
an adverse ruling. The Court noted that the 
wife did not file the motion for disqualifica- 
tion until five days after the decision had 
been rendered, and 11 days. after all testi-. 
mony had been taken. It stated that if the 
judge had in fact been exhibiting prejudice 
toward the wife, she should have complained 
earlier in the proceedings, not five days af- 
ter the issuance of the adverse ruling. Ac- 
cordingly, the court held that the motion 
for disqualification was legally insufficient, 
frivolous, and untimely. 

Adverse judicial rulings alone are not a 
basis for disqualification of a judge for bias 
or prejudice.!8 In Claughton v. Claughton, 
452 So.2d 1073 (Fla. 3d DCA 1984), one 
of the litigants in an action for dissolution 
of marriage sought to disqualify the trial 
judge, claiming that certain statements ap- 
pearing in the final judgment manifested bias 
or prejudice. The per curiam opinion does 
not set forth the statements that were at is- 
sue. Rejecting that argument, the Third Dis- 
trict found that the statements set forth in 
the final judgment were not so unrelated to 
the issues being tried as to constitute other 
than adverse judicial rulings. 

The majority of cases that have dealt with 
the issue of whether adverse judicial rulings 
are insufficient in themselves to support a 
motion for disqualification involve multiple 
adverse rulings in the same case.!9 However, 
a federal court has considered the less com- 
mon instance in which the same trial judge 
presides over a subsequent case or trial pro- 
ceeding of a party after having rendered a 
decision against the same party in a prior 
case or proceeding in United States v. Irwin, 
561 F.2d 198 (10th Cir. 1977), cert. denied, 
434 U.S. 1012 (1978). The Irwin court held 
the fact that a judge has previously rendered 
a decision against a party is not sufficient 
in itself to demonstrate prejudice. 


Procedural Requirements 

Technical Requirements. Litigators who 
contemplate judicial recusal must carefully 
prepare the moving papers in strict compli- 
ance with the technical requirements for the 
motion, particularly those enumerated in F.S. 
§38.10. These requirements include a verifi- 
cation and a certificate by counsel of record, 
stating that the affidavit and application are 
being made in good faith. If these require- 
ments are not met, the judge may deny the 
motion without addressing the timeliness 
thereof or whether the contents show that 
the moving party has a reasonable fear of 
not receiving a fair trial before the presiding 
judge. That is, the motion may be deemed 
insufficient on its face. 

Time for Filing. Assuming full compliance 
with §38.10, the most important procedural 
requirement to be met is the timely filing 
of the recusal motion. For instance, 
Fla.R.Civ.P. 1.432(c) provides that the mo- 
tion to disqualify must be made within a 
reasonable time after discovery of the facts 
that constitute the grounds for disqualifica- 
tion. 

The difficulty arises in deciding when ade- 
quate facts for recusal have been discovered 
and what period of time is reasonable. The 
attorney must be sensitive to the fact that 
if the motion is denied, the unsuccessful ap- 
plication for recusal may create difficulties 
because the same judge will continue to pre- 
side over the case. Attorneys who weigh the 


Telative advantages and disadvantages of seek- 


ing recusal should not delay in filing the mo- 
tion for a number of reasons. 

First, the motion should be timely filed 
to prevent unfair prejudice to the opposing 
party and to prevent the necessity for a re- 
trial of the case.2° 

Second, the rule that a motion for dis- 
qualification be timely filed has been strictly 
enforced. A motion may be denied, for ex- 
ample, when a party or attorney has knowl- 
edge of the grounds for disqualification be- 


fore a court renders its decision but does 


not file the motion until after the decision 
is issued.2! Similarly, a motion has been held 
untimely when a moving party waits until 
after an unfavorable ruling to request the 
recusal of the trial judge.2? In contrast, the 
Fifth District in Deren v. Williams, 
So.2d —___, 13 F.L. W. 298 (Fla. Sth DCA 
1988), found that a trial judge should have 
granted a motion for disqualification, even 
though it was filed approximately two 
months after the conclusion of trial, because 
the motion would not have delayed the or- 
derly progress of the case and the motion 
was not made as a disruptive or delaying 
tactic. In accord with that decision is Gie- 


seke v. Grossman, 418 So.2d 1055 (Fla. 4th 
DCA 1982), in which the Fourth District 
held that the movant demonstrated good 
cause as to why her petition for recusal was 
filed after some delay. The opinion does not 
indicate the length of the delay in filing the 
recusal motion. Perhaps Deren and Gieseke 
suggest some flexibility in a court’s ability 
to determine that a motion for disqualifica- 
tion has been timely filed. However, the de- 
cision is made on a case-by-case basis, and 
the safer policy is to move for disqualifica- 
tion immediately upon discovering the 
grounds for the judge’s removal. Should a 
court decide that a motion for recusal was 
made in good faith and was well-founded 
but was untimely, it may be denied, and the 
attorney may be subject to an action for mal- 
practice. 


Appellate Review 

Writ of Prohibition. If the grounds for 
recusal become apparent before trial and the 
trial court denies a motion for disqualifica- 
tion, the party may challenge the denial of 
the motion by filing a petition for a writ of 
prohibition with the appropriate court.” In 
the prohibition proceedings, the party who 
seeks recusal is the moving party and the 
judge is the respondent. The trial judge is 
typically represented by the Florida Office 
of the Attorney General, and generally takes 
no position on the claims in the recusal mo- 
tion, since to do so could be construed as 
showing partiality.24 

If the appellate court finds that the peti- 
tion for a writ of prohibition is legally suffi- 
cient on its face, the court will usually issue 


an order to show cause, directing the trial 
judge to provide reasons why the writ should 
not be granted. The order operates as an 
automatic stay of the lower trial court pro- 
ceedings until the appellate court disposes 
of the petition. 

Ordinary or Plenary Appeal. The decision 
on when to file a recusal motion is espe- 
cially difficult when the grounds for dis- 
qualification are discovered immediately be- 
fore or during trial. If the trial judge denies 
the motion at that time, the moving party 
may be unable to challenge the denial by 
seeking a writ of prohibition. Instead, the 
party is relegated to review of the issue 
through plenary appeal. Moreover, the trial 
judge will continue to preside over the case 
despite the fact that the judge’s impartiality 
has been unsuccessfully challenged.” 

Challenges by Opposing Party. When a 
presiding judge grants a motion to disqual- 
ify to avoid even the slightest appearance 
of impropriety, but the moving papers are 
arguably legally insufficient, a question may 
arise as to whether and how the opposing 
party may seek appellate review. So long 
as there are other judges in the circuit who 
are available to hear the case and there is 
no irreparable prejudice from the reassign- 
ment, the appellate courts have not permit- 
ted the party opposing the recusal to 
challenge the trial judge’s removal by an 
extraordinary writ process.?’ 


Successor Judge Recusal 

A movant also may seek to have a suc- 
cessor judge disqualified on the basis of preju- 
dice or bias. The recusal of successor judges 


“| object, Your Honor. Counsel is trying to distract the jury.” 
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Moving for judicial 
disqualification must 
be used only when 
aggrieved has no 
other recourse 


is likely to occur when a party or counsel 
of record is dissatisfied with multiple adverse 
judicial rulings and, therefore, seeks recusal 
of one or more judges under the liberalized 
disqualification process set forth in F.S. 
§38.10, rather than accept the rulings or chal- 
lenge them under the traditional appellate 
process. The probability of this scenario oc- 
curring is greater than the coincidence of 
having successive trial judges who are bi- 
ased or prejudiced in a single case. 

The proper procedure for recusal of a suc- 
cessor judge in a civil case is in question. 
Section 38.10 does not specify the procedure 
for successor judge recusal. Similarly, 
Fla.R.Civ.P. 1.432 contains no provision for 
successor judge recusal. The only appellate 
decision that directly addresses the proce- 
dural aspects is the criminal case of State 
ex rel. Zacke v. Woodson, 399 So.2d 7 (Fla. 
5th DCA 1981). In Woodson, the Fifth Dis- 
trict determined that a writ of prohibition 
was not available to challenge the denial of 
a recusal motion against a successor judge. 

The law additionally remains unsettled 
as to the appropriate standard to be applied 
for the recusal of a successor civil trial judge. 
Section 38.10 provides that a successor judge 
who declares that he or she is fair and im- 
partial as between the parties and their re- 
spective interests must proceed to preside in 
the pending action. In contrast, the Florida 
Rules of Civil Procedure have no provision 
for successor judge disqualification.”* Yet, 
Rule 3.230(e), Fla.R.Crim.P. contains the 
same operative language on successor judge 
recusal as F.S. §38.10.27 The conflict between 
the statute and the rules has given rise to 
two opposing viewpoints among civil trial 
attorneys and judges. 

First, the argument is made that a succes- 
sor civil trial judge who has taken the statu- 
tory oath of impartiality and whose recusal 


is then sought by one of the parties may 


rule on: the truthfulness of the allegations 
contained in a motion for recusal. That is, 
the successor judge may determine not only 
whether the motion meets technical and: pro- 
cedural requirements, but also whether 
prejudice is actually shown from the facts 
alleged in the motion. This. view has been 
upheld in the criminal case of Woodson. In. 
addition, several appellate decisions have 
reached this conclusion in civil cases, find- 
ing that Fla.R.Civ.P. 1.432 does not super- 
sede F.S. §38.10, but must be interpreted 
as unifying the standard for successor judge 
recusal. This interpretation would support 
the argument of the opponent to a motion 
for recusal of a successor judge. 

Second, a contrary viewpoint is that §38.10 
is void because it directly conflicts with 
Fla.R.Civ.P. 1.432 on the procedure for suc- 
cessor judge disqualification. The reasoning 
behind this interpretation is that the legisla- 
ture is prohibited from enacting a law that 
encroaches on the rulemaking authority of 
the Supreme Court.3! The proponents of this 
view argue that because disqualification of 
a successor judge is more procedural than 
substantive, §38.10 should be declared un- 
constitutional and in derogation of Rule 
1.432 to the extent that it provides for re- 
cusal of successor judges as the court stated 
in Caleffe v. Vitale, 488 So.2d 627 (Fla. 4th 
DCA 1986). This interpretation is more fa- 
vorable to the party who moves for recusal, 
since the successor judge would be unable 
to determine the truth of the facts alleged 
in the motion. It could also expose the judi- 
cial system to judge shopping and litigation 
delays. 


“As a special nite circumstance, 


| find that this. burglary was committed 


just two blocks from my house.” 
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Conclusion 

Moving for judicial disqualification may 
at times be necessary, but must be used only 
when prejudice is manifest and when the ag- 
grieved party has no other recourse. The mo- 
tion must be technically sufficient and timely 
filed. If it is denied, counsel must seriously 
consider whether to challenge the denial at 
the appellate level and which procedure to 
use. When recusal of a successor judge is 
sought, especially in a civil case, the attor- 
ney must be further aware of arguments that 
best support the client’s position in light of 
the unsettled procedure and standards un- 
der current law. Hopefully, this article will 
influence the legislature and the civil proce- 
dure rulemaking committee of The Florida 
Bar to end the confusion over successor trial 


judge disqualification in civil proceedings.) 
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outside the presence of the jury, makes a recusable 
remark the appellate court will not find reversible 
error. Mikenas v. State, 367 So.2d 606 (Fla. 1978), 
app. after remand, 407 So.2d 892 (1981), cert. 
denied, 456 U.S. 1011 (1982); Whitfield v. State, 
479 So.2d 208 (Fla. 4th D.C.A. 1985). 

'2 State v. Parks, 141 Fla. 516, 194 So. 613 
(Fla. 1939); Hayslip v. Douglas, 400 So.2d 553 
(Fla. 4th D.C.A. 1981). 

3 Fla. Stat. §38.10 (1987); Hayslip v. Douglas, 
400 So.2d 553 (Fla. 4th D.C.A. 1981); State v. 
Dewell, 131 Fla..566, 179 So. 695 (1938). 

14 Martin v. Carlton, 470 So.2d 875 (Fla. Ist 
D.C.A. 1985) (recusal order upheld because of 
difficulty for reviewing court to test the conscience 
of a trial judge on a matter pertaining to improper 
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communication); Caleffe v. Vitale, 488 So.2d 627 
(Fla. 4th D.C.A. 1986). 

'S Lake v. Edwards, 501 So.2d 759 (Fla. 5th 
D.C.A. 1987); A.T.S. Melbourne, Inc. v. Jackson, 
473 So.2d 280 (Fla. Sth D.C.A. 1985). 

'6 Hayslip v. Douglas, 400 So.2d 553 (Fla. 4th 
D.C.A. 1981). 

'7 Fischer v. Knuck, 497 So.2d 240 (Fla. 1986); 
Hayslip v. Douglas, 400 So.2d 553 (Fla. 4th 
D.C.A. 1981). 

18 See Claughton v. Claughton, 452 So.2d 1073 
(Fla. 3d D.C.A. 1984); Gieseke v. Grossman, 418 
So.2d 1055 (Fla. 4th D.C.A. 1982); Wilson v. Ren- 
froe, 91 So.2d 857 (Fla. 1957); State v. Sandler, 
156 Fla. 136, 23 So.2d 276 (1945). 

19 See cases cited in footnote 18. 

20 See Fischer v. Knuck, 497 So.2d 240 (Fla. 
1986). 


(Fla. 1979). 

22 In re Estate of Carlton, 378 So.2d 1212 (Fla. 
1979); Data Lease Fin. Corp. v. Blackhawk Heat. 
& P. Co., Inc., 325 So.2d 475 (Fla. 4th D.C.A. 
1975). 

23 Stimpson v. Computing Scale Co. v. Knuck, 
508 So.2d 482 (Fla. 3d D.C.A. 1987); Lake v. 
Edwards, 501 So.2d 759 (Fla. Sth D.C.A. 1987); 
Hayslip v. Douglas, 400 So.2d 553 (Fla. 4th 
D.C.A. 1981); Bundy v. Rudd, 366 So.2d 440 (Fla. 
1978). 

24 See Gieseke v. Moriarty, 471 So.2d 80 (Fla. 
4th D.C.A. 1985). 

25 Fia.R.App.P. 9.100(f). 

26 Fischer v. Knuck, 497 So.2d 240 (Fla. 1986); 
Claughton v. Claughton, 452 So.2d 1073 (Fla. 
3d D.C.A. 1984); cf. Lake v. Edwards, 501 So.2d 
759 (Fla. Sth D.C.A. 1987) (writ of prohibition 
granted after verdict rendered and after award 
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156 So. 726 (1934). 
28 See FLa.R.Civ.P. 1.432. 


2° The operative language is as follows: [when 
any party to any action] has suggested the dis- 
qualification of a trial judge and an order has 
been made admitting the disqualification of such 
judge and another judge has been assigned and 
transferred to act in lieu of the judge so held to 
be disqualified, the judge so assigned and trans- 
ferred is not disqualified on account of alleged 
prejudice against the party making the suggestion 


of costs when only motion for new trial remained 
to be heard); Fia. Stat. §38.10. 

27 See Micale v. Polen, 487 So.2d 1126 (Fla. 
4th D.C.A. 1986); State v. Atkinson, 116 Fla. 366, 


cited therein. 


2! See In Re Estate of Carlton, 378 So.2d 1212 
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in the first instance, or in favor of the adverse 
party, unless such judge admits and holds that it 
is then a fact that he does not stand fair and im- 
partial between the parties. If such judge holds, 
rules and adjudges that he does stand fair and 
impartial as between the parties and their respec- 
tive interests, he shall cause such ruling to be en- 
tered on the minutes of the court and shall pro- 
ceed to preside as judge in the pending cause. 

30 Sikes v. Seaboard Coast Line R. R. Co., 
429 So.2d 1216 (Fla. Ist D.C.A. 1983), and cases 


31 See Z & O Realty Assoc., Inc. v. Lakow, 
519 So.2d 3 (Fla. 3d D.C.A. 1987); Markert v. 
Johnson, 367 So.2d 1003 (Fla. 1978). 
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The offices you work in every day are 
windows that provide outsiders an 
intimate peek into your practice. 
Some offices reveal that a practice is 
organized and secure. Others reveal 
that a practice is tentative and only 
marginally successful. These com- 
munications, some subtle and some 
blatant, have a telling effect on a 

law firm’s ability to retain clients 

and personnel. Beyond mere imagery, 
properly designed office space also 
has a significant impact on a law 
firm’s bottom line. 


Space planning pays 

Consider several situations which, on 
the surface, would seem to have little 
or no bearing on the cost of running 
a law practice: (1) to make room for 
another secretary, all clerical workers 
are given down-sized desks; (2) to 
assure quiet, all secretaries are moved 
into one-person cubicles; (3) several 
small copiers located throughout the 
firm are replaced by one large, cen- 
tralized copier; (4) a large office 
supply storage room is reduced in 
size to make room for a new phone 
system; (5) to conserve space, cor- 
ridors are made 3 feet wide. 


Each of these situations creates inef- 
ficiencies within the law firm. The 
down-sized desks make it impossible 
to accommodate word processors. 
The secretaries in isolated cubicles 
have difficulty answering one another's 
phones. The centralized copier takes 
workers away from their desk areas. 
The reduced office supply storage 
space makes bulk purchase impos- 
sible and adds to overhead. The nar- 
row Corridors are not only visually _ 
poor, they cause employees to bump 
into one another. In short, every deci- 
sion that affects ee floor plan can 
also adversely affect your bottom line. 


they 
never taught you 
law school. 
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SPACE PLANNING by Mary ANN ALTMAN 


An all-inclusive plan 

Many law firms are relying upon 
specialized, comprehensive space 
planning to promote efficiency and 
conserve dollars. A proper space plan 
is formulated well before a lease is 
signed. It takes into account the 
general layout of the building, the 
acoustics, the heating/ventilation/air 
conditioning, traffic patterns of other 
building occupants, and growth plans 
of the law firm. A final, vital plan- 
ning consideration is the law firm’s 
intended use of technology. When a 
plan is drawn that takes into account 
all of these factors, it can pay for 
itself in square-footage savings alone. 
Planning for your planner 

The person who formulates your 
space plan should have a thorough 
knowledge of: 


= Law practice operations for 
both large and small firms 


= Current trends in departmen- 
talization, technology, library 
management 


When expansion—or 
shrinkage—of certain areas of 
operation may be anticipated 

= The precise and prudent 
budget limits of the law firm 


= The many unseen factors 
which affect a law firm’s pro- 
ductivity (storage space, 
copying equipment, document 
preparation facilities, tele- 
phone cost recapture, etc.). 


The space planning team of Altman 
& Weil, Inc., is extremely knowledge- 
able in these areas and more. It 
includes experienced professionals in 
architecture, interior design and legal 
consulting. It will pay you to make 
their 200 9 expertise a part of your 
plan for the future. 
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preparation and interior finishing advice 
to client firms of all sizes. Mrs. Altman 
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American Bar Associations and formerly 
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on space planning for legal economic 
periodicals. She has provided management 
consulting assistance to law firms for 
over twenty-five years. 
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riminal Convictions 


Civil Proceedings 


he Victim and Witness Pro- 
tection Act of 1982! con- 
tains restitution provi- 
sions? that require con- 
victed criminals to compensate their 
victims to the greatest extent possi- 
ble for injury or loss resulting from 
the offense. Congress recognized 
that many times convicted criminals 
are sued in subsequent civil proceed- 
ings for damages arising out of the 
offense committed and wanted to 
obviate the necessity of requiring the 
victim to establish the criminal’s li- 
ability by enacting 18 U.S.C., 
§3580(e),4 which provides that: 
A conviction of a defendant for an of- 
fense involving the Act giving rise to 
restitution under this section shall es- 
top the defendant from denying the es- 
sential allegations of that offense in any 
subsequent Federal civil proceeding or 
State civil proceeding, to the extent con- 
sistent with State law, brought by the 
victim. 
In 1984, the Florida Legislature 
also recognized the need to allevi- 


Statutory Collateral Estoppel 
Under Florida and Federal Law 


by Judge Thomas D. Sawaya 


ate the victim’s burden of establish- 
ing the convicted criminal’s liabil- 
ity in a subsequent civil suit for dam- 
ages by enacting F.S. §775.089(8), 
which is almost identical to its fed- 
eral counterpart and provides: 

The conviction of a defendant for an 
offense involving the Act giving rise to 
restitution under this section shall es- 
top the defendant from denying the es- 
sential allegations of that offense in any 
subsequent civil proceeding. An order 
of restitution hereunder will not bar any 
subsequent civil remedy or recovery, but 
the amount of such restitution shall be 
set off against any subsequent independ- 
ent civil recovery. 

The new statute constitutes a substan- 
tial change in Florida law’ that will 
have a major impact on the victim’s 
ability to recover damages against 
convicted criminal defendants with- 
out the long delays usually associ- 
ated with such civil proceedings. 
The federal statute, on the other 
hand, is a codification of existing 
federal law.® 
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Use 
Through the 
enactment of the 
collateral estoppel 
provisiens of the 
1 Victim Witness 
Protection Act, the 
victim will have a far | 
greater chance to 
recover his losses in 


The federal courts have upheld the con- 
stitutionality of the collateral estoppel pro- 
visions of the VWPA.’ To date, the Flor- 
ida statute has not been constitutionally chal- 
lenged. However, since the substantive pro- 
visions of the Florida statute are identical 
with the federal statute, it is likely that the 
Florida statute will survive intact. 


Collateral Estoppel 


The federal and Florida statutes are in- 
tended to give collateral estoppel effect to 
criminal convictions when used to establish 
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the facts underlying the essential elements 
of the crime in a subsequent civil suit for 
damages. 

The doctrine of collateral estoppel has 
been used by the courts to prevent identical 
parties from re-litigating issues that have 
been previously decided between them.® His- 
torically, the essential elements of the doc- 
trine have been (1) the parties and issues 
must be identical; (2) the particular matter 
must be fully litigated and determined; and 
(3) the litigation must result in a final deci- 
sion of a court of competent jurisdiction.? 
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The Florida courts have consistently re- 
fused to give collateral estoppel effect to crimi- 
nal convictions in subsequent civil suits, rea- 
soning that the mutuality of parties re- 
quirement must be strictly complied with.!° 
The federal courts, on the other hand, have 
long since abandoned the mutuality rule, 
and allow the use of prior criminal convic- 
tions in subsequent civil suits pursuant to 
the doctrine of collateral estoppel.!! 

The Florida courts have, however, carved 
out an exception that will allow a criminal 
conviction rendered pursuant to a plea of 
guilty to be introduced into evidence in a 
subsequent civil proceeding, reasoning that 
such a plea is admitted as a declaration 
against interest.!2 It should be noted here 
that giving collateral estoppel effect to a 
prior criminal conviction is a much more 
potent weapon for the plaintiff in a civil 
suit than simply admitting the criminal judg- 
ment into evidence. Collateral estoppel pre- 
vents the defendant from denying the facts 
established in the prior criminal proceeding, 
thus conclusively establishing those facts be- 
fore the civil trial commences. On the other 
hand, allowing the prior criminal convic- 
tion to be admitted into evidence simply 
allows the finder of fact to consider the con- 
viction as a piece of evidence along with 
other evidence presented by the plaintiff, 
as well as evidence presented by the defen- 
dant, to rebut the same in considering the 
liability issue. 

By enacting §775.089(8), the legislature 
did what the courts have long been reluc- 
tant to do by giving collateral estoppel ef- 
fect to criminal convictions in subsequent 
civil proceedings brought by the victim of 
the crime. Both the Florida and federal stat- 
utes provide the victim with a powerful liti- 
gation tool that obviates the victim’s need 
to establish the convicted defendant’s liabil- 
ity in a subsequent civil action, thereby sub- 
stantially increasing the victim’s chances of 
prevailing. 


Application of the Statutes 

The substantive provisions of the federal 
and Florida statutes are identical. The plain- 
tiff must initially establish under both stat- 
utes that the plaintiff is a victim of the crime; 
the defendant in the criminal proceeding was 
convicted; and the conviction is for an of- 
fense which involves the act which gives rise 
to the restitution. Once these threshold re- 
quirements are met, the victim may invoke 
the statutes in any subsequent civil proceed- 
ings to estop the convicted defendant from 
denying the essential allegations of the crimi- 
nal offense for which he was convicted. 

The Florida VWPA defines the term “vic- 
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tim” to include “the aggrieved party, the ag- 
grieved party’s estate if the aggrieved party 
is deceased, and the aggrieved party’s next 
of kin if the aggrieved party is deceased as 
a result of the offense.”!3 The federal 
VWPA, on the other hand, does not con- 
tain a precise definition of the term. The 
question arises as to whether nonhuman vic- 
tims and third parties who reimburse the 
actual victim fall within the scope of the 
VWPA. An examination of the legislative 
history of both the Florida and federal 
VWPA indicates the legislature’s concern 
not only forthe physical, emotional, and 
financial problems of individuals affected 
by crime, but with nonhuman victims and 
third parties who reimburse the victim as 
well.!4 In accord with the legislative history 
of the VWPA, the courts have given a broad 
interpretation of the term “victim” to in- 
clude persons, corporations, organizations, 
the government, and third party 
reimbursers.!5 

This broad interpretation of the term “vic- 
tim” utilized by the courts is designed to 
ensure that criminal defendants are not re- 
lieved of their obligations to make restitu- 
tion simply because of the victim’s identity. 


The Requirement of a Prior 
Conviction 

Both the federal and Florida statutes re- 
quire that the defendant be convicted by 
the criminal court. This part will discuss 
convictions based upon verdicts of guilty 
rendered after trial as well as convictions 
based upon pleas of guilty and nolo con- 
tendere. The issue of whether a withheld 
adjudication of guilt constitutes a convic- 
tion under the statutes will also be 
considered. 
®@ Convictions Based upon Verdicts of 
Guilty After Trial and Pleas of Guilty and 
Nolo Contendere 

The courts have generally had no prob- 
lem giving collateral estoppel effect to crimi- 
nal convictions resulting from a guilty ver- 
dict rendered after trial.!6 

Although some disagreement exists, the 
majority of courts will give collatera! es- 
toppel effect to a conviction based upon a 
guilty plea, reasoning that sufficient proce- 
dural safeguards are accorded to the guilty 
pleader.!7 

The courts which have applied the tradi- 
tional rules of collateral estoppel have been. 
consistent in refusing to give collateral es- 
toppel effect to convictions based upon pleas 
of nolo contendere, reasoning that such a 
plea constitutes an admission only for the 
purpose of the criminal proceeding in which 
it is made.'® However, compelling arguments 


A line of Florida 
decisions hold that 
a plea of nolo 
contendere 
‘constitutes a 
conviction 


exist to give such convictions collateral es- 
toppel effect under the VWPA. 

Since the VWPA requires a “conviction” 
in order to trigger operation of the collat- 
eral estoppel provisions of the statutes, the 
issue that arises is a matter of statutory in- 
terpretation, and it must be determined 
whether a judgment entered in a criminal 
case pursuant to a plea of nolo contendere 
constitutes a “conviction” within the mean- 
ing of the statute. 

The general rule adopted by a majority 
of courts concerning the effect of a plea of 
nolo contendere is stated by the court in 
Sokoloff v. Saxbe, 501 F.2d at 574 (2d Cir. 
1974), that “where as here, a statute (or ju- 
dicial rule) attaches legal consequences to 
the fact of a conviction, the majority of 
courts have held that there is no valid dis- 
tinction between a conviction upon a plea 
of nolo contendere and a conviction after 
a guilty plea or trial.” There is a line of 
Florida decisions which follow the major- 
ity rule and hold that a plea of nolo con- 
tendere constitutes a conviction of the of- 
fense charged.!9 

It is also interesting to note that a plea 
of nolo contendere can be made and ac- 
cepted in a capital case.” If a consequence 
of entering such a plea in a capital case can 
be the imposition of life in prison or the 
death penalty, it seems logical to require 
that a consequence of such a plea can re- 
sult in the application of the collateral es- 
toppel provisions of the VWPA to any civil 
proceeding brought by the victim against 
the defendant. 

Therefore, the term “conviction,” as that 
term is used in the VWPA, should be inter- 
preted to mean that a plea of nolo conten- 
dere constitutes a conviction sufficient to 
trigger the collateral estoppel provisions. 
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®@ Withheld Adjudications of Guilt 

Florida courts are given discretionary 
authority to withhold adjudication of guilt 
after a plea has been accepted or after a 
verdict of guilty has been rendered, provided 
the court places the defendant on proba- 
tion.2! Since the court does not adjudicate 
the defendant guilty of the alleged crime 
when it withholds adjudication of guilt, the 
issue arises as to whether such a judgment 
constitutes a “conviction” as required un- 
der the VWPA in order for the collateral 
estoppel provision to apply. This precise is- 
sue has not been decided by the courts. How- 
ever, the Florida courts have tangentially 
dealt with this issue when deciding cases 
in which the question of what constitutes 
a conviction for purposes of statutory or 
tule construction has been placed before the 


courts for resolution. 


In Smith v. State, 75 Fla. 468, 78 So. at 
532 (1918), the Florida Supreme Court de- 
fined the term “conviction” as follows: 

This court has so often expressed the opinion 
that the word “conviction” includes the judg- 
ment of the court, as wel! as a plea or verdict 
of guilty, that such definition of the word as 
used in the statute or plea invoked to describe 
the effect of a former conviction in a subsequent 
cause may be said to be firmly established. 
However, despite this rather clear definition 
of the term “conviction” provided by the 
court, the Florida courts, in more recent 
decisions that have dealt with the meaning 
of “conviction” in a variety of contexts, have 
adopted several different definitions depend- 
ing upon the situation in which the term 
is used.22 

For example, in Jones v. State, 502 So.2d 
1375 (Fla. 4th DCA 1987), the defendant 
was charged with third degree murder and 
manslaughter arising out of the death of 
the same person. Following a jury verdict 
the trial court adjudicated the defendant 
guilty of third degree murder and withheld 
adjudication of guilt on the manslaughter 
verdict. The defendant argued that he could 
not be convicted of both third degree mur- 
der and manslaughter for the same death, 
thus placing in issue whether the withheld 
adjudication of guilt on the manslaughter 
verdict constituted a conviction. The court 
agreed that the withheld adjudication did 
constitute a conviction and vacated that judg- 
ment. In so doing, the court stated that “the 
withholding of adjudication is a conviction 
for many purposes.”23 

In Maxwell v. State, 336 So.2d 658 (Fla. 
2d DCA 1976),”4 the court held that a with- 
held. adjudication of guilt is to be treated 
as a judgment of conviction for purposes 
of subsequent punishments. 

The Florida Supreme Court was appar- 
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ently aware of the problems that arise in 


determining the sentencing guidelines when 
a criminal defendant had a history of crimi- 
nal offenses in which adjudication of guilt 
was withheld. The court solved this prob- 
lem by adopting Fla.R.Crim.P. 3.701(d)(2), 
which states that “conviction means a de- 
termination of guilt resulting from plea or 
trial, regardless of whether adjudication was 
withheld or whether imposition of sentence 
was suspended.” 

It is clear that the courts have shown a 
reluctance to adhere to a fixed definition 
of the term “conviction” in all cases because 
to do so would work a severe injustice and 
hardship in many situations. Depriving the 
crime victim of the use of the collateral es- 
toppel provisions of the VWPA because a 
trial judge discretionarily withheld adjudi- 
cation of guilt would certainly create such 
a situation. Therefore, for purposes of trig- 
gering the collateral estoppel provisions of 
the VWPA, a withheld adjudication of guilt 
should be considered a “conviction,” and 
proof of the defendant’s plea or the verdict 
of guilty rendered after trial should be suf- 
ficient to meet that threshold requirement. 


Offense That Gives Rise to 
Restitution 

The victim must establish that the defen- 
dant was convicted of an offense involving 
the act giving rise to restitution under the 
VWPA. Generally, this will not be difficult 
because the court, in the criminal proceed- 
ings, will have made that finding when it 
enters its restitution order.25 The criminal 
court’s determination should be sufficient 
to establish this requirement in the civil pro- 
ceeding. However, cases may arise in which 
the court did not order restitution in the 
criminal proceedings. The fact that the crimi- 
nal court did not order restitution does not 
preclude application of the collateral estop- 
pel provisions of the VWPA as long as the 
plaintiff can establish this prerequisite in the 
civil proceeding. Therefore, determining 
whether the offense involves an act that gives 
rise to restitution under the VWPA can be 
vitally important. 

The federal VWPA provides that the 
court “when sentencing a defendant con- 
victed of an offense ... may order ... 
that the defendant make restitution to any 
victim of such offense.”2° Therefore, the crimi- 
nal act for which restitution may be ordered 
is described by the term “offense.” How- 
ever, the federal VWPA does not contain 
a precise definition of the term “offense.” 
The wording of the statutes can be inter- 
preted to mean that the defendant may be 
ordered to make restitution only to those 


The fact that the 
criminal court did 
not order restitution 
does not preclude 
application of the 
collateral estoppel 
provisions of the 
VWPA 


persons who suffered injury as a result of 
actions and conduct that are necessary ele- 
ments of the offense for which he was 
charged and convicted. On the other hand, 
the statute may be interpreted to require 
restitution for injury or damage as a result 
of the defendant’s actions or conduct that 
relate to or surround the commission of the 
offense regardless of whether the actions or 
conduct are elements of the crime charged. 

The 1983 version of F.S. §775.089(1) pro- 
vided that “the court may order the defen- 
dant to make restitution ... for damage 
or loss caused by the defendant’s offense.” 
That statute was subsequently amended by 
Fla. Laws Ch. 84-363 and renumbered as 
F.S. §775.089(1)(a), and provides that “the 
court shall order the defendant to make res- 
titution ... for damage or loss caused di- 
rectly or indirectly by the defendant’s of- 
fense.” The inclusion of the words “directly 
or indirectly” by the legislature certainly evi- 
dences its intention that the courts give the 
statute a very broad interpretation to in- 
clude restitution for the related offenses that 
resulted in damage due to the criminal’s con- 
duct that may not form an element of the 
offense for which he was convicted. 


Florida Cases 

There are very few cases that have inter- 
preted the Florida VWPA to determine 
what criminal conduct will give rise to res- 
titution under the act. 

The Florida Supreme Court, in State v. 
Williams, 520 So.2d 276 (Fla. 1988), estab- 
lished a two-part test in determining whether 
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restitution should be awarded pursuant to 
the 1985 version of the statute. First, the 
court must find a causal link between the 
damage sustained and the criminal activity 
involved in the crime for which the defen- 
dant is convicted. The second part of the 
test requires a significant relationship be- 
tween the damages and the criminal activ- 
ity. Once these requisites are established, resti- 
tution may be awarded under the statute. 


Federal Cases 

The majority of federal courts give the 
term “offense” as found in the VWPA a 
natrow construction by interpreting that 
term as requiring the defendant to make 
restitution only to victims of the offense for 
which he was charged and convicted.2” How- 
ever, those courts have compensated for 
their narrow definition of the term “offense” 
with their broad interpretation of the term 
“victim.” For example, the court in United 
States v. Durham, 755 F.2d at 513 (6th Cir. 
1985), defines the term “victim” to include 
“any person who suffered as a result of the 
defendant’s actions that surrounded the com- 
mission of the offense, regardless of whether 
the actions are elements of the offense 
charged.” Thus, the court awarded restitu- 
tion to the insurer of an automobile that 
was destroyed by arson during the commis- 
sion of a bank robbery even though the de- 
fendant was not charged with arson. 

This broad interpretation of the VWPA 
furthers one of the primary goals of the act 
by providing greater relief and compensa- 
tion to those innocent victims who have suf- 
fered damage or injury as a result of crimi- 
nal conduct. 


Procedural Use of the Statutes 

In the typical civil proceeding, the plain-. 
tiff would generally plead in the complaint 
facts establishing the essential allegations of 
the criminal offense. These allegations will 
establish that the plaintiff is the victim of 
the crime and that it is an offense which 
gives rise to restitution under the VWPA. 
Furthermore, the plaintiff should attach a 
copy of the court’s judgment to the com- 
plaint.28 The collateral estoppel effect of the 
statute should thereafter be raised in a mo- 
tion for summary judgment.”9 Generally, in 
most cases, the proceedings relating to the 
issue of liability should go no further.*° 

It is important to note that the party mov- 
ing for summary judgment has the initial 
burden of demonstrating the nonexistence 
of any genuine issue of material fact.3! Once 
the party tenders competent evidence to sup- 
port the motion, the opposing party must 
produce evidence to reveal a genuine issue 


of material fact. It is not enough for him 
merely to assert that such an issue does ex- 
ist.32 The collateral estoppel effect of the 
statutes virtually takes away any opportu- 
nity of the opposing party to produce 
counter-evidence sufficient to show the ex- 
istence of a material fact concerning the is- 
sues adjudicated in the criminal proceed- 
ing, because he is estopped to deny the es- 
sential allegations of the criminal offense. 

Therefore, once the plaintiff establishes 
the conviction of the criminal offense which 
gives rise to restitution under the VWPA, 
the court will have to grant summary judg- 
ment as to those issues and facts. Deter- 
mining the facts that established the essen- 
tial allegations of the criminal offense should 
not be a difficult task, because criminal of- 
fenses are typically codified in statutes which 
specify in detail the essential elements of 
each criminal offense. Therefore, criminal 
statutes generally present a clear guideline 
for determining what facts and issues were 
established in the criminal proceeding. 

‘The conscientious attorney can eliminate 
any doubt that may arise regarding the facts 
and issues determined in the criminal pro- 
ceeding by carefully preparing his pleadings. 
The plaintiff can clearly present to the court 
the facts and issues established in the prior 
criminal proceeding by attaching not only 
a copy of the court’s judgment, but also 
copies of the indictment or information 
which charged the defendant with the par- 
ticular crime along with copies of the crimi- 
nal statutes violated, any relevant portions 
of the trial transcript or the transcript of 
the court proceeding in which the plea was 
entered by the defendant, and any written 
opinions or orders of the trial or appellate 
courts. In this way, the plaintiff's counsel 
can accurately plead the essential allegations 
of the criminal offense for which the defen- 
dant was convicted. 


Conclusion 

Congress and the Florida Legislature have 
clearly articulated the popular will that the 
rights of the crime victim be protected. 
Through the enactment of the collateral es- 
toppel provisions of the VWPA, the victim 
will have a far greater chance of success in 
the civil courts to recover his losses, and 
the effort and resources he must expend to 
achieve the desired results will substantially 
decrease. The issues will be limited primar- 
ily to the damages sustained by the victim, 
and the possibilities of settlement of all is- 
sues will be greatly enhanced. This will re- 
sult in a savings of time and money for the 
‘victim, and increase the potential for large 
‘settlement and damage 
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REPORTERS 


eporters don’t have subpoena 

power, although some of them 

wish they did. Still, good reasons 

usually exist to speak with report- 
ers. Before reviewing 10 stupid things not 
to say to them, two not-so-bright things to 
say, and five smart things, here are: 


Six Reasons to Bother Speaking 
with Reporters in the First Place 

1. Boosting your prominence. 

2. Helping your firm’s morale; people like 
to work with someone important enough 
to be quoted in the media. 

3. Protecting your client in the arena of 
public opinion. 

4. Helping another working person do 
his job. 

5. Raising the media and lay public’s un- 
derstanding of and respect for law and the 


by Ken Bresler 


y| 


legal profession. 

6. Increasing the free flow of informa- 
tion in a polity and economy that depend 
on it. 


Ten Stupid Things Not to Say 

1. “Submit your questions in writing.” 

Reasons this is stupid: 

®@ Most reporters who call you are under 
deadline; they can’t wait for you to receive, 
answer and return interrogatories. 

@ Reporters, especially broadcast ones, 
want spontaneous and colorful quotations. 

@ You'll come off as stuffy and inarticu- 
late. Worse, if you’re a trial or appellate 
lawyer, you're discrediting your own skill 
at thinking on your feet. 

2. “I won’ tell you anything or give you 
an interview unless I can preview a draft 
of your article.” 


Most responsible journalists would refuse 

to cut such a deal. Not only would they 
refuse, they would probably be offended at 
the proposal. They are as jealous of the sanc- 
tity of their work product as you are of 
yours. 
3. “I heard that you're doing an article 
about me/my client/my firm. As a reporter, 
you're supposed to get all sides of the story, 
so you really should have contacted me.” 

Reasons this is stupid: 

©@ Reporters understand standard jour- 
nalistic practice better than you do. 

@ Reporters often make preliminary tele- 
phone calls — which is how you may have 
heard about a prospective article — before 
calling certain other potential sources, such 
as you. 

@ You may have heard wrong; the re- 
porter you call may not be writing anything 
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involving you, you fool. 

4. “I understand that you're doing an ar- 
ticle about me/my client/my firm. What’s 
the article about?” 

Calling a reporter before the reporter has 
called you makes you and/or your client 
look nervous or overaggressive. And ask- 
ing what the article will be about would 
take many reporters aback. They would 
view the question as an intrusion into the 
journalist-editor relationship. They might 
not even have formulated an angle yet. 

Many reporters won't confirm that they're 
researching any such article. If they con- 
firm it, they’re likely to describe the planned 
article only vaguely. 

5. “Well, if you tell me what the article 
is going to be about, Il be better able to 
help you with it.” 

Lawyers who try this ploy are rarely suc- 
cessful and are less clever than they think. 

6. “This article you're writing — is it a 
hatchet job?” 

Yeah, right. What do you seriously ex- 
pect to achieve by asking this question? 

7. “Why are you writing this?” 

Has a deponent ever asked you, “Why 
are you litigating this?” Your reaction would 
be, “Hey, J’m the one asking the questions 
here.” 

If you believe that a reporter is off on a 
tangent, a good response is: “I'll be glad 
to talk to you about this case, but I don’t 
consider it my most interesting or signifi- 
cant one.” Or, “I'll comment if you wish, 
but let me put this development in perspec- 
tive: It happens all the time.” 

If a reporter seems intent on writing some- 
thing that you consider unnewsworthy or 
truly wacko, shrug and remember two 
things: (a) You could be wrong; your news 
sense is probably not as well developed. (b) 
You could be right, but journalists don’t 
face sanctions for filing frivolous news arti- 
cles. 

8. “No, I can’t give you a copy of the 
brief we filed.” 

Too many reporters write about cases on 
appeal without reading the briefs. If they’re 
interested in the briefs, don’t discourage 
them. 

If you’re running low on bound briefs, 
offer photocopies. If you don’t think the 
client should foot the photocopy bill, charge 
it to the firm as business development or 
overhead. If you don’t want the firm pay- 
ing, ask if the reporter’s publication or 
broadcast outlet will pay for photocopies; 
most will do so. 

If you refuse to give a brief to a reporter, 
the reporter will get it from your opposing 
counsel, who will be all too eager to make 


you look like an uncooperative jerk. 

9. “Your headline was misleading and 
your photo caption was inaccurate.” 

The overwhelming majority of reporters 
don’t have a hand in writing headlines or 
captions. Save your comments for editors. 

10. “I'm going to sue for this.” 

Saying that makes you sound either like 
a bully or a buffoon trying to act tough. 
If you have serious legal threats to make, 
call the lawyer for the broadcaster or pub- 
lication. 


Two Not So Bright Things 
to Say 

1. “You know what I said half an hour 
ago about the judge being dimwitted? That 
was off the record.” 

Some journalists won’t allow you to re- 
cast your on-the-record comments as off the 
record. Others will let you, but they won’t 
be pleased. 

While you're on the record, think of your- 
self as on live radio; the public potentially 
can hear anything you say. 

2. “Don’t quote me.” 

“Don’t quote me” is ambiguous. It can 
mean any of the following: 

®@ “Don’t use my name.” 

@ “You can paraphrase my statements, 
but don’t use direct quotations.” 

© “I’m not sure this information is cor- 
rect, so confirm it before you use it.” 

If you mean one of those things, say so. 


Five Smart Things to Say 

1. “What’s your deadline?” 

If you don’t have time to talk when re- 
porters call, try to get back to them. 

Reporters would love it if printed mes- 
sage pads came with a space to indicate their 
deadlines. Since they don’t come that way, 
tell your secretary, receptionist, and mes- 
sage center to ask for deadlines when re- 
porters call and identify themselves as such. 
Reporters will be gratified and pleasantly 
surprised. 

2. “Am I on the record?” 

If a reporter telephones you, identifies him 
or herself as a reporter, and asks you a ques- 
tion, you’re on the record. It’s the journal- 
istic equivalent of reading Miranda rights: 
Anything you say can and might be used. 
If you find yourself in more ambiguous situ- 
ations — say, sitting next to a reporter at 
a luncheon — a fair question is always, “Am 
I on the record?” 

3. “Are you a lawyer?” 

Many reporters at legal publications are 
lawyers, and so are some journalists who 
cover the law for broadcast outlets and gen- 
eral-circulation publications. Knowing that 
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you're talking with a lawyer will save you 
both time. 

4. “Can you read my quotations back to 
me?” 

Some journalists will be happy to have 
you clean up your quotations and make 
them snappier. This is not the same as cut- 
ting deals with reporters. See Stupid Things 
Not to Say, No. 2. 

5. “I prefer not to comment, because...” 

If none of the Six Reasons to Bother 
Speaking with Reporters is good enough, 
try to explain why you don’t want to com- 
ment. A simple “No comment” is the 
journalistic equivalent of the fifth amend- 
ment; it’s entirely your right to say it, but 
it doesn’t sound so great when it’s reported. 

Giving your reason could win you the 
respect of reporters and readers, who might 
otherwise suspect that you're hiding some- 
thing. Who can seriously object to attorneys 
in good faith respecting the wishes of cli- 
ents, adhering to their interpretation of the 
canon of ethics or waiting to read a court 
ruling before commenting on it? 

A caveat: If lawyer-client confidentiality 
and other legal and ethical reasons not to 
comment are not at stake, don’t take them 
in vain. Reporters will see through your ex- 
cuse, and you will have damaged your 
credibility. And then “I prefer not to com- 
ment because of lawyer-client confiden- 
tiality” becomes a stupid, not a smart thing 
to say to a reporter.) 


After receiving his J.D. from Harvard 
Law School, Ken Bresler was an in- 
tern reporter with The Miami Herald. 
He was later a staff reporter for The 
Miami Review, a daily legal newspaper 
published by The American Lawyer. Mr. 
Bresler is a member of The Florida Bar 
and the bars of Massachusetts and the 
District of Columbia. He is an associate, 
practicing commercial litigation and 
white collar criminal defense, at Fine & 
Ambrogne in Boston. 
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FLORIDA DEBTORS 


his article will provide a checklist 

of exemptions and immunities avail- 

able to Florida debtors under both 

Florida and federal law. It also at- 
tempts to provide a starting point for fur- 
ther research for each exemption or immu- 
nity available to Florida debtors. Included 
is a discussion of the distinction between 
exemptions and the immunity given to prop- 
erty owned by a Florida debtor as entire- 
ties property. The following text is intended 
to be used as a practice aid for attorneys 
representing both debtors and creditors in 
Florida. 

The first part of this article will be de- 
voted to exemptions under state law. The 
second part of the article to be published 
next month will address federal exemptions, 
as well as the immunity accorded to entire- 
ties property. 


State Exemptions 

The exemptions listed in this section are 
all a product of Florida law. Each exemp- 
tion is alphabetically listed and, except for 
the interest in a spendthrift trust, is based 
on a Florida constitutional or statutory pro- 
vision, which is cited for convenience. Case 
law is also cited in many instances to illus- 
trate how the courts apply the exemptions 
and to provide a starting point for further 
research. 


Part I 


by Raymond C. Farfante, Jr. 


and Kevin P. O’Brien 


@ Annuity Contracts — Cash Surrender 
Value or Proceeds 

The cash surrender value or proceeds of 
an annuity contract issued to a citizen or 
a resident of the State of Florida are ex- 
empt from the claims of creditors of the 
annuitant as well as from creditors of the 
third party beneficiaries. This exemption 
does not apply if the insurance policy was 
effected for the benefit of such creditor. 

See F.S. §222.14. 

See also Individual Retirement Accounts. 
®@ Crime Victims’ Compensation 

Awards made pursuant to F.S. Ch. 960, 
“Victims of Crimes,” are exempt, except for 
claims for the expenses resulting from the 
injury or death which is the basis for the 
claim. 

See F.S. §960.14. 
@ Deferred Compensation Plans 

During its 1987 session, the Florida Leg- 
islature enacted Ch. 87-138, which was ap- 
proved by the Governor on June 30, 1987. 
This law, which took effect October 1, 1987, 
provides for the protection of certain money, 
cash and securities. Although the act is in- 
tended to amend F.S. 112.215 dealing with 
the deferred compensation plans for gov- 
ernment employees, the newly created 
§112.215(11)(a) appears to be extremely 
broad in its coverage. The section provides 
that the moneys, pensions, annuities or other 


benefits accrued or accruing “to any per- 
son” under the provisions of any plan pro- 
viding for the deferral of compensation as 
well as the accumulated contributions, cash 
and securities in the funds created there- 
under are not subject to execution or at- 
tachment or to any legal process whatso- 
ever by a creditor “of the employee” and 
shall be unassignable “by the employee.” The 
difficulty with this new statute is that the 
first sentence bestows the rights provided 
for in the statute to any “person.” The word 
“person” is not a defined word in the stat- 
ute. The second sentence in the statute deals 
with the term “employee” which is a de- 
fined term in §112.215(2). 

See 1987 Fla. Sess. Law Ch. 87-138. 

See F.S. §112.215(11){a). 
© Disability Income Benefits 

Except when the policy or contract of in- 
surance is effected for the benefit of a credi- 
tor, disability income benefits under any 
such policy or contract of life, health, acci- 
dent, or other insurance of whatever form, 
are not subject to attachment, garnishment 
or legal process in any state, in favor of 
any creditor of the recipient of such dis- 
ability income benefits. The exemption can 
be asserted by any recipient regardless of 
whether that person is a resident of the state 
of Florida. 

See F.S. §222.18. 
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See In Re Prestien, 427 F.Supp. 1003 
(S.D. Fla. 1977), holding the benefits lose 
their exempt character once they have been 
paid and are deposited in a bank account. 
@ Educational Funds 

F.S. §240.551 provides a method for in- 
dividuals to enter into advance payment con- 
tracts for college registration and dormitory 
residence. The 1988 legislative session cre- 
ated F.S. §222.22 in order to exempt the 
funds paid into the Prepaid Postsecondary 
Education Expense Trust Fund program pro- 
vided for in F.S. §240.551. 

See F.S. §222.22, Exemption of moneys 
in the Prepaid Postsecondary Education Ex- 
pense Trust Fund from legal process. 

See F.S. §240.551, Florida Prepaid 
Postsecondary Education Expense Program. 
@ Employee Retirement Income Security 
Act of 1974 Plans; Employee Stock Own- 
ership Plans 

A debtor’s interest in funds held in an 
ERISA-type plan may be exempt property 
where the plan qualifies under Florida law 
as a true “spendthrift trust.” 

See Matter of Lawson, 67 B.R. 94 
(Bkrtcy. M.D. Fla. 1986), J. Paskay, hold- 
ing that a particular ESOP was a spend- 
thrift trust and excluded from estate under 
11 USC 541(c)(2). 

See In Re Lichstrahl, 750 F.2d 1488 (11th 
Cir. 1985), holding that ERISA pension 
plans are not exempt and are thus property 
of bankruptcy estate unless they qualify as 
spendthrift trusts. 

@ Fraternal Benefit Society Benefits 

F.S. 632.619 exempts all money or other 
benefits, charity, relief, or aid to be paid, 
provided or rendered by any fraternal bene- 
fit society complying with F.S. Ch. 632, “Fra- 
ternal Benefit Societies.” These benefits are 
not subject to attachment, garnishment, or 
other process, nor are they to be “seized, 
taken, appropriated, or applied by any le- 
gal or equitable process or operation of law 
to pay any debt or liability of a member 
or beneficiary, or any other person who may 
have a right thereunder, either before or af- 
ter payment by the society.” 

See F.S. §632.619. 
® Hazardous Occupations — Injury Pro- 
ceeds 

Any money due or likely to become due 
as damages under the provision of F.S. Ch. 
769, “Hazardous Occupations,” is not sub- 
ject to garnishment, execution, or any legal 
process. 

See F.S. §769.05. 

Homestead 

(a) A debtor is entitled to a constitutional 
exemption for the homestead in which he 
or his family resides. This exemption ap- 


plies to the extent of 160 acres of contiguous 
land and improvements thereon, if located 
outside a municipality; or if located within 
a municipality, one-half acre of contiguous 
land. See Fla. Const. Art. X, §4. 

(b) Any owner and occupier of a house, 
mobile home or modular home on prop- 
erty he does not own may exempt such a 
residence. See F.S. §222.05, Setting apart 
leasehold; F.S. §222.02, Designation of home- 
stead by owner after levy; F.S. §222.01, Des- 
ignation of homestead by owner before levy. 

(c) In deciding whether property is the 
actual residence, courts may look at whether 
there is intent to make the property the per- 
manent residence, and whether the prop- 
erty is actually occupied. See Hillsborough 
Inv. Co. v. Wilcox, 13 So.2d 448 (Fla. 1943); 
In Re Cooke, 1 B.R. 537 (Bkrtcy. N.D. Fla. 
1979), J. Paskay, affirmed, 653 F.2d 130 
(5th Cir. 1982). 


The 1987 
Legislature created 
F.S. §222.21(2) to 
settle the hotly 


debated question of 

whether individual 

retirement accounts 
are protected 


(d) Given the similarities between the poli- 
cies behind the designation of homestead 
for tax purposes and homestead for pur- 
poses of exemption from forced sale, at least 
one commentator (see “Florida Exemption 
Laws-Haven for Debtors or Protection 
from Destitution?” Michael G. Williamson 
and Benjamin P. Butterfield, 15 Stetson 
L. Rev. 437, 449 (1986)) has looked to the 
factors considered by property appraisers 
in determining the applicant’s homestead: 
Formal declarations; informal statements; 
the place of employment; the previous per- 
manent residency by the applicant in a state 
other than Florida or in another country, 
and the date non-Florida residency was ter- 
minated; the place of voter registration; the 
place of driver’s license issuance; the place 
of a license tag issuance on any owned mo- 
tor vehicle; the address as listed on filed 
federal income tax returns; the applicant’s 
previous filing of Florida intangible tax 
returns. 
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See F.S. §196.015, Permanent residency; 
factual determination by property appraiser. 

(e) Generally, a person can have only one 
legal residence. See Walker v. Harris, 398 
So.2d 955, 958 (Fla. 4th DCA 1981). 

(f) The property claimed exempt must be 
classified as a homestead at time judgment 
liens attach in order for the exemption to 
apply. See In Re Russell, 60 B.R. 190 
(Bkrtcy. M.D. Fla. 1986), J. Paskay. A ju- 
dicial lien which attaches to real property 
before the property qualified to be a home- 
stead (and thus could be claimed as exempt) 
remains a valid, enforceable lien even though 
the property does later acquire the home- 
stead character. Russell, 60 B.R. at 193. 

(g) Before a person can obtain a home- 
stead exemption, he must have legal title 
to the property or a beneficial interest in 
it. See In Re Estate of Wantels, 357 So.2d 
708 (Fla. 1978). See also Ostyn v. Olympic, 
455 So.2d 1137 (Fla. 2d DCA 1984). 

(h) The proceeds from the sale of a home- 
stead are exempt if they are intended to be 
invested in a new homestead within a rea- 
sonable time. See Sun First National Bank 
of Orlando v. Gieger, 402 So.2d 428, 431 
(Fla. Sth DCA 1981), and Orange Brevard 
Plumbing & Heating Company v. La Croix, 
137 So.2d 201 (Fla. 1962), for discussion 
of the requirements which must be met in 
order to keep the proceeds exempt. 

(i) There are exceptions to the exemp- 
tions. Homesteads (and personal property 
otherwise exempt) can be subjected to forced 
sale for: The payment of taxes and assess- 
ments thereon; obligations contracted for 
the purchase; improvement or repair thereof; 
or obligations contracted for house, field 
or other labor performed on the realty. 

See Fla. Const. Art. X, §4. 

@ Individual Retirement Accounts 

The 1987 Florida legislative session cre- 
ated F.S. §222.21(2) in order to settle the 
hotly debated question of whether individ- 
ual retirement accounts are protected from 
the claims of creditors. 

F.S. §222.21(2)(a) creates protection for 
any money “or other assets” which are pay- 
able to a participant of certain qualified 
plans. [Emphasis added.] Additionally, the 
not yet payable “interest” of any participant 
is also protected. The following are the In- 
ternal Revenue Code qualified plans pro- 
vided for in the subsection: §401(a) — 
Numerous pension, profit sharing and stock 
bonus plans; §403(a) — Annuity plan; 
§403(b) —Educational annuities; §408 — 
IRA’s; §409 — Employee stock ownership 
plan. 

Subsection (b) of the new 1987 statute 
carves out an exception for the benefit of 


domestic relations disputes and extends the 
benefits of the new statute to the payee of 
a domestic relations order. 

See F.S. §222.21, Exemptions of pension 
money and retirement or profit sharing bene- 
fits from legal processes. 
®@ Life Insurance Policy — Cash Surrender 
Value 

The cash surrender value of a life insur- 
ance policy issued upon the life of a citizen 
or resident of the State of Florida is ex- 
empt from attachment, garnishment or le- 
gal process in favor of any creditor of the 
person whose life is insured. The cash sur- 
render value is also exempt from the claims 
of creditors of the beneficiaries of such a 
policy. This exemption does not apply if 
the insurance policy was effected for the bene- 
fit of such creditor. 

See F.S. §222.14. 

See In Re Ebenger, 40 B.R. 463 (Bkrtcy. 
S.D. Fla. 1984), J. Britton, which states that 
“for almost 60 years the cash surrender value 
of life insurance policies has been exempt 
from the claims of creditors of the insured 
as well as the claims of creditors of his sur- 
vivors.” 

@ Life Insurance Policy — Proceeds 

The proceeds of a life insurance policy 
are generally exempt from claims of the in- 
sured’s creditors. “Insurance shall inure ex- 
clusively to the benefit of the person whose 
use and benefit such insurance is designated 
in the policy, and the proceeds thereof shall 
be exempt from the claims of creditors of 
the insured unless the insurance policy or 
a valid assignment thereof provides other- 
wise.” F.S. §222.13(1). The insured must be 
a resident of the State of Florida in order 
for §222.13 to apply. 
®@ Municipal Property 

“No money judgment or decree against 
a municipal corporation is a lien on its prop- 
erty nor shall any execution or any writ in 
the nature of an execution based on the judg- 
ment or decree be issued or levied.” F.S. 
§55.11. This exemption would only be rele- 
vant to a municipality seeking relief pursu- 
ant to Ch. 9 of the U.S. Bankruptcy Code. 

See F.S. §55.11. 

See 11 U.S.C. 901 et seg. Ch. 9, Adjust- 
ment of Debts of a Municipality. 
Partnership Property 

When a creditor has a judgment or claim 
against an individual partner in a partner- 
ship, the creditor cannot attach or levy upon 
specific partnership property to satisfy the 
claim of judgment. F.S. §620.68(2)(c). How- 
ever, F.S. §620.695 and §620.22(1) permit 
a judgment creditor to reach an individual 
partner’s interest in partnership property. 
In order for a creditor to attach and liqui- 


date a partner’s interest in a partnership, 
the partnership must also be a party to the 
action. 

See F.S. §620.22. 

See F.S. §670.68. 

See F.S. §620.695. 

See Atlantic Mobile Homes, Inc. v. LeFe- 
ver, 481 So.2d 1002 (Fla. 4th DCA 1986), 
holding that creditors proceeding against part- 
ner individually, who did not seek charging 
order against partnership, nor make part- 
nership party to action, could not reach part- 
nership assets. 

@ Pensions — Florida Highway Patrolmen 

No pension under the provisions of F.S. 
Ch. 321, “Highway Patrol,” is subject to 
legal process issued out of any court against 
the beneficiary. Such pension shall be paid 
directly to the beneficiary thereof. 

See F.S. §321.22. 

@ Pension Trust Funds — Municipal Fire- 
men 

Pensions, annuities or cther benefits pro- 
vided in F.S. Ch. 175, “Municipal! Firemen’s 
Pension Trust Fund,” as well as the accu- 
mulated contributions and cash securities 
in funds created under Ch. 175 are not sub- 


ject to execution, attachment or any legal — 


process. 

See F.S. §175.241. 

See City of Miami v. Spurrier, 320 So.2d 
397 (Fla. 3d DCA 1975), cert. denied, 334 
So.2d 604 (Fla. 1976), holding that firemen’s 
municipal retirement fund could be gar- 
nished for alimony, child support and medi- 
cal payments by pensioner’s divorced wife. 
@ Pensions and Other Benefits — Public 
School Teachers 

Pensions, annuities or other benefits 
which accrue to a person under F.S. Ch. 
238, “Teacher’s Retirement System,” as well 
as the accumulated contributions and cash 
securities in funds created under Ch. 238 
are not subject to execution, attachment or 
any legal process. 

See F.S. §238.15. 

@ Pension Benefits — State of Florida and 
County Employees 

Pensions, annuities or other benefits 
which accrue to a person under F.S. Ch. 
122, “State and County Retirement,” as well 
as the accumulated contributions and cash 
securities created under Ch. 122 are not sub- 
ject to execution, attachment or any legal 
process. 

See F.S. §122.15. 

@ Pensions of the United States 

The 1987 session created F.S. §222.21. 
Subsection (a) protects “money” received 
with three months prior to the issuance of 
an execution, attachment, or garnishment. 
The statute apparently does not protect dis- 


tributions in kind of either nonmoney per- 
sonal property or real property. 

See F.S. §222.21, Exemption of pension 
money and retirement or profit-sharing bene- 
fits from legal processes. 

@ Personal Property 

A debtor may exempt up to $1,000 in 
any personal property. This exemption sliall 
inure to the surviving spouse or heirs of the 
owner. F.S. §222.061 provides the proce- 
dure by which the debtor can designate and 
select personal property which is exempt 
from the claims of creditors. 
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associations: 
Florida Legal Assistants, Inc. 
Dade Association of 
Legal Assistants 
Jacksonville Legal Assistants 
Pensacola Legal Assistants 
For further information contact: 


See Fla. Const., Article X, §4, Homestead; 
exemptions. 

See F.S. §222.061, Method of exempting 
personal property; inventory. 

See F.S. §222.07, Defendant’s rights of 
selection. . 
© Retirement Benefits — State of Florida 

Benefits which accrue to any person un- 
der F.S. Ch. 121, “Florida Retirement Sys- 
tem,” as weil as the accumulated contri- 
butions, securities, or other investments in 
trust funds created under Ch. 185 are not 
subject to assignment, execution, attachment 
or any other legal process. 

See F.S. §121.131. 
@ Retirement Funds — Municipal Police 

Pensions, annuities or other benefits pro- 
vided in F.S. Ch. 185, “Municipal Police 
Officers Retirement Trust Fund; Policemen 
Generally,” as well as the accumulated con- 
tributions and cash securities in funds cre- 
ated under Ch. 185 are not subject to exe- 
cution, attachment or any legal process. 

See F.S. §185.25. 
© Spendthrift Trust — Interest in 

There is no federal, state or local law 
which exempts an-interest in a spendthrift 
trust. However, §541(c\(2) of the Bankruptcy 
Code excepts from the estate interests in 
spendthrift trusts to the extent their restric- 
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tions are enforceable under applicable non- 
bankruptcy law. Spendthrift trusts are en- 
forced and upheld as valid in Florida. An 
exception to this rule is made, though, to 
permit garnishment for alimony and suit 
money. 

See Mcleod v. Cooper, 8 F.2d 194 (Sth 
Cir. 1937), holding that the general rule is 
that a writ of garnishment cannot be used 
to seize spendthrift property which benefits 
a debtor. 

See In Re Kelleher, 12 B.R. 896 (Bkrtcy. 
M.D. Fla. 1981), J. Proctor, holding that 
interest in spendthrift trust, although not 
exempt, is-not property of the estate. 

See Bacardi v. White, 463 So.2d 218 (Fla. 
1985), holding that trust may be reached 
to enforce alimony. 

See In Re Nichols, 42 B.R. 772, 776 
(Bkrtcy. M.D. Fla. 1984), J. Paskay, hold- 
ing that when debtor can terminate trust 
or reach corpus, spendthrift clause does not 
secure property from creditors. 

@ Unemployment Compensation Benefits 

All benefits due under F.S. Ch. 443, “Un- 
employment Compensation,” are exempt 
from all claims of creditors and from levy, 
execution, attachment, or any other rem- 
edy for recovery or collection of a- debt. This 
exemption is subject to the child support 
intercept exception in F.S. §443.051(3). This 
exemption may not be waived. 

See F.S. §443.051. 

Veterans Benefits 

“Except as provided by federal law, pay- 
ments of benefits from the Veterans Ad- 
ministration or the Social Security Admini- 
stration to or for the benefit of a disabled 
veteran or his widow or dependents are ex- 
empt from the claims of creditors and shall 
not be liable to attachment, levy or seizure 
by or under any legal or equitable process 
whatever, either before or after the receipt 
of the payments by the guardian or the bene- 
ficiary.” 

See F.S. §744.626, Exemptions of bene- 
fits from claims of creditors. 

@ Wages 

Any money or other thing due to any 
person who is the head of a family residing 
in the State of Florida, when the money 
or other thing is due for the personal labor 
or services of such person is exempt from 
the claims of creditors. This exemption ap- 
plies to any wages deposited in any bank 
account maintained by the debtor when said 
funds can be traced and properly identified 
as wages. However, this exemption may not 
be asserted to preclude the enforcement of 
orders for child support, alimony, suit 
money or other orders entered in such 


proceedings. 
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See F.S. §222.11, Exemption of wages 
from garnishment. 

See F.S. §222.12, Proceedings for 
exemption. 

See F.S. §61.12, Attachment or garnish- 
ment of amounts due for alimony or child 
support. 

See Matter of Szuets, 22 B.R. 805 (Bkrtcy. 
M.D. Fla. 1982), J. Paskay, holding exemp- 
tion intended to protect wages of residents 
and citizens of Florida. 

See Refco, Inc. v. Sarmiento, 487 So.2d 
75 (Fla. 3d DCA 1986), discussing neces- 
sary elements to be an employee receiving 
wages. 

See Killian v. Lawson, 387 So.2d 960 
(Fla. 1980), discussing head of family re- 
quirement and purpose of exemptions. 
© Workers’ Compensation Benefits 

Compensation and benefits paid or ac- 
crued in accordance with F.S. Ch. 440, 
“Workers’ Compensation,” are exempt from 
all claims of creditors, and from levy, exe- 
cution and attachment or other remedy for 
recovery or collection of a debt. This ex- 
emption may not be waived. 

See F.S. §440.22. 


Conclusion 

Part II of this article will be contained 
in next month’s issue of The Florida Bar 
Journal. It will address the federal exemp- 
tions available to Florida debtors, as well 
as the immunity accorded to entireties prop- 
erty under Flonda law. 


“WELL, Be DARNED! NEVER REALIZED 
THAT WAS A REKL PLACE.” 
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ENVIRONMENTAL & LAND USE LAW 


Legal Implications in Florida 
of the Safe Drinking Water Act 
Amendments of 1986 


ongress enacted the original ver- 

sion of the Safe Drinking Water 

Act, 42 U.S.C. §300f et sec. 

(1974) in response to the detec- 
tion of synthetic contaminants in public 
drinking water supplies. The original Act, 
intended to ensure the quality of water pro- 
vided to consumers of “public water sys- 
tems,” which includes most systems which 
provide water for human consumption, 42 
U.S.C. §300f(4) (1986), concentrated on meas- 
ures necessary to “protect health to the 
extent feasible.” 42 U.S.C. §300g-1(a)(2) 
(1974) [Emphasis added]. 

Further, the Act contained provisions de- 
signed to protect underground sources of 
drinking water to the extent that those 
sources “can reasonably be expected to sup- 
ply any public water system.” 42 U.S.C. 
§300h(d)(2). The provisions of the original 
Act, however, vested the U.S. Environ- 
mental Protection Agency (EPA) with 
discretion in deciding whether to set stan- 
dards for certain contaminants, this discre- 
tion again being triggered by health-based 
concerns. 42. U.S.C. §300g-1(b)(1) (1974). 

Following the expiration of authorization 
of appropriations for carrying out the Act, 
and recognizing certain structural weak- 
nesses in the original statute, Congress spent 
several years drafting what ultimately 
evolved into the 1986 amendments. The 
amendments dramatically change both the 
focus of the statute and the role of the fed- 
eral government in promulgating and 
enforcing drinking water regulations. First, 
the amendments remove the discretion the 
administrator previously enjoyed in decid- 
ing whether to promulgate standards for 
drinking water contaminants. The adminis- 
trator must publish maximum contaminant 
goals for approximately 80 contaminants. 
42 U.S.C. §300g-1(b) (1986). The listed con- 
taminants are found at Vol. 47, Federal 
Register, p. 9352, and Vol. 48, p. 45502. 

Second, the authority of the EPA to force 
compliance with the provisions of the Act 


The 1986 
amendments affect 
all areas of the 
previous statute 


from regulation of 
contaminants to 
enforcement of 
standards 
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J.D. Boone Kuersteiner 
and William D. Anderson 


has been enhanced by the addition of statu- 
tory language authorizing the administrator 
to issue administrative orders to violators, 
in lieu of the previous requirement of filing 
suit in federal court. 42 U.S.C. §300g-3(g) 
(1986). Further, recognizing the uncertainty 
involved in setting standards based on un- 
known or speculative health risks, the 1986 
amendments, while health-concerned, are 
technology based. 42 U.S.C. §300g-1(b)(4- 
7) (1986). Finally, the amendments enhance 
the federal role in the protection of ground- 
water resources by providing EPA with the 
authority to give grants to states to protect 
from contamination those wellfields supply- 
ing public drinking water systems. 42 U.S.C. 
§300h-7 (1986). 


The Amendments 
The 1986 amendments set forth numer- 
ous substantive changes that simplify and 


organize the federal drinking water program. 


The 1986 amendments impact upon all ar- 
eas of the previous statute from regulation 
of contaminants to enforcement of stan- 
dards. Further, the Act as amended clarifies 
the roles of both government (at both the 
state and federal level) and private parties, 
notably utilities. Therefore, a brief inspec- 
tion of the effect of the 1986 amendments 
upon government and industry is required. 
@ The Federal Role 

The terms of the 1986 amendments re- 
quire that in addition to those 80 contami- 
nants specifically referenced by Congress, 
the administrator engage in a triennial re- 
view of contaminant regulations and list new 
contaminants that need to be reguiated, is- 
sue proposed regulations within 24 months 
of listing, and promulgate final regulations 
within 12 months thereafter. 42 U.S.C. 
§300g-1(b)(3) (1986). “Each maximum con- 
taminant level goal established under this 
subsection shall be set at the level at which 
no known or anticipated adverse effects on . 
the health of persons occur and which al- 
lows an adequate margin of safety.” 42 
U.S.C. §300g-1(b)(4) (1986). 

Under the provisions of the 1986 amend- 
ments, granular activated carbon is desig- 
nated as a “feasible” treatment technique 
for removing synthetic organic chemicals. 
42 U.S.C. §300g-1(b)(5) (1986). However, 
another form of technology may be ap- 
proved as long as it is demonstrated to be 
“at least as effective in controlling synthetic 
organic chemicals as granular activated car- 
bon.” 42 U.S.C. §300g-1(b)(5) (1986). 
Further, the 1986 amendments dictate that 
a regulation “shall not require that any speci- 
fied technology, treatment technique, or 
other means be used for purposes of meet- 
ing such maximum contaminant level.” 42 
U.S.C. §300g-1(b)(6) (1986). Thus, a sys- 
tem operator may choose among those 
treatment techniques that have proven fea- 
sible in the field to meet the designated 
maximum contaminant level. 

The 1986 amendments also require EPA 
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to promulgate regulations in two very sig- 
nificant areas. First, the language of §300g- 
1(bX(7X(c) requires the administrator to prom- 
ulgate primary drinking water regulations 
for system operators who draw their water 
from surface supply sources. These regula- 
tions will require filtration as a treatment 
technique. Second, within three years of the 
date of enactment of the 1986 amendments 
(June 19, 1986), “the Administrator shall 
propose and promulgate national primary 
drinking water regulations requiring disin- 
fection as a treatment technique for all 
public water systems.” 42 U.S.C. 
§300g1(b)(8) (1986) [Emphasis added]. Thus, 
the 1986 amendments place a heavy bur- 
den on the EPA to promulgate numerous 
regulations designed to ensure the future sup- 
ply of contaminant-free drinking water. 
® The State Role-Enforcement of Standards 
The terms of the 1986 amendments con- 
tinue the provisions of the earlier Act in 
delegating primary enforcement responsibil- 
ity to the states to ensure that system 
operators comply with standards. 42 U.S.C. 
§300g-2 (1986). A state has primary enforce- 
ment responsibility when the administrator 
determines that the state “has adopted drink- 
ing water regulations which are no less 
stringent than the national primary drink- 
ing water regulations in effect.” 42 U.S.C. 
§300g-z(a)(1) (1986) [Emphasis added]. In 
an attempt to acquire primacy for the State 
of Florida under the Federal Act, Florida 
has enacted the Florida Safe Drinking 
Water Act, the provisions of which are set 
forth in F.S. §403.850, et sec., (1987) 
(FSDW Act), and Fla. Admin. Code Ch. 
17-22. “These regulations adopt the national 
primary and secondary drinking water regu- 
lations of the federal government where 
possible and otherwise create additional regu- 
lations fulfilling state and federal require- 
ments.” Fla. Admin. Code Rule 17-22.101. 
The addition of the approximately 80 
newly listed contaminants, as well as those 


contaminants added through the triennial 
review process, therefore, will place an in- 
creasing burden upon the states to monitor 
and enforce the provisions of the Act. This 
burden will manifest itself in the form of 
an increased workload for the state and in- 
creased costs of testing to assure compliance. 
Much of this financial burden will prob- 
ably be passed on to system operators in 
the form of fees and assessments for analy- 
sis of water samples and review of construc- 
tion plans. Further, it is likely that states 
will assess against system operators the costs 
of monitoring those systems found to vio- 
late standards. 

The addition of federal grant programs 
that encourage the protection of under- 
ground sources of drinking water will be 
both a blessing and a curse to state govern- 
ments. To begin with, the provisions of the 
sole source aquifer demonstration program, 
42 U.S.C. §300h-6 (1986), provides states 
with grants of up to 50 percent of the costs 
of developing programs to protect critical 
aquifers. 42 U.S.C. §300h-6(a) (1986). To 
obtain these grants, however, the states must 
engage in a complex application, planning 
and approval process designed to ensure that 
the quality of the groundwater will be main- 
tained. 42 U.S.C. §300h-6(c)(i) (1986). 
Further, the program established to provide 
states with grants to establish wellhead pro- 
tection areas, 42 U.S.C. §300h-7 (1986), 
contains a myriad of administrative proce- 
dures that must be followed before funds 
are disbursed. 


State of Florida Jurisdiction 

The Florida Department of Environ- 
mental Regulation has “primary” enforce- 
ment authority under the Act for public 
water systems in Florida. However, if EPA 
determines that DER has failed to assure 
timely and appropriate enforcement of drink- 
ing water regulations, EPA may bring a civil 
action in federal district court to require com- 


pliance with such regulations. 42 U.S.C. 
§300g-3. The current trend is for joint EPA- 
DER enforcement action against violation 
of the Act. 

The DER, in cooperation with the Flor- 
ida Department of Health and Rehabilita- 
tive Services, regulates Florida “public water 
systems” under the FSDW Act. Under the 
FSDW Act, a “public water system” is de- 
fined as a “community” or “noncommunity” 
system for providing piped water to the pub- 
lic for human consumption for systems that 
have at least 15 service connections or regu- 
larly service at least 25 individuals daily at 
least 60 days out of the year, and includes 
any collection, treatment, storage and dis- 
tribution facility or facilities under control 
of the operator of such system and used 
primarily in connection with such system, 
and any collection or pretreatment storage 
facility or facilities not under control of the 
operator of such system but used primarily 
in connection with such system. F.S. 
§403.852(2)(a), (b) (1987). 

The FSDW Act further defines a “com- 
munity water system” as a public water 
system which serves at least 15 service con- 
nections used by year-round residents or 
regularly services at least 25 year-round resi- 
dents. F.S. §403.852(3) (1987). A “noncom- 
munity water system” is a public water 
system for provision to the public of piped 
water for human consumption which serves 
at least 25 individuals daily at least 60 days 
out of the year which is not a community 
water system. F.S. §403.852(4) (1987). A “spe- 
cial noncommunity system” means a non- 
community system that serves a school, or 
a seasonal recreational vehicle park or mo- 
bile home park that serves 50 or more 
persons at least four consecutive months dur- 
ing the year. Fla. Admin. Code Rule 17- 
22.103(30). 

Fla. Admin. Code Ch. 17-3 classifies 
groundwater of the state. This chapter sets 
forth four categories of groundwater, based 
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on dissolved solids within the groundwater 

and whether the groundwater in question 
is potable. Fla. Admin. Code Rule 17- 
3.403(1). Groundwater is Class G-I (pota- 
ble) if it is groundwater in single source 
aquifers with a total dissolved solids con- 
tent of less than 3,000 milligrams per liter. 
Class G-II groundwater (potable) is water 
in an aquifer with a total dissolved solids 
content of less than 10,000 milligrams per 
liter. Classes G-III and G-IV are nonpo- 
table waters. The rule provides that DER 
policy shall afford the highest protection to 
G-I groundwater, with DER providing less 
protection in order of classification (G-I re- 
ceiving the highest, G-IV the lowest). Fla. 
‘Admin. Code Rules 17-3.403(2) and 17- 
3.403(4). Procedures are provided for af- 
fected parties to petition for the reclassifi- 
cation of groundwaters. Fla. Admin. Code 
Rules 17-3.403(5)-17-3.403(6). 


Drinking Water Standards 

Pursuant to the Act and the FSDW Act, 
the DER has established “Primary Drink- 
ing Water Regulations” which apply to all 
public water systems, except those which 
consist of distribution and storage facilities 
only, without collection or transmission fa- 
cilities; which obtain all water from but are 
not owned or operated by, a public water 
system to which these regulations apply; 
which do not sell water to any person; and 
which are not carriers which convey pas- 
sengers in interstate commerce. F.S. 
§403.853 (1987). 

The “Primary Drinking Water Regula- 
tions” are rules that specify contaminants 
which in the judgment of the DER after 
consultation with the HRS may have an 
adverse effect on the health of the public; 
specify for each contaminant either a maxi- 
mum contamination level (MCL) if it is 
economically and technologically feasible to 
ascertain a level of such contaminant in pub- 
lic water systems, or specify each treatment 
technique known to the DER which leads 
to a reduction in the level of the contami- 
nants sufficient to satisfy drinking water 
standards if it is not economically or tech- 
nologically feasible to ascertain levels of such 
contamination; and contain criteria and pro- 
cedures to assure a supply of drinking water 
which dependably complies with such maxi- 
mum contaminant levels, including quality 
control and testing procedures to assure com- 
pliance at such levels and to ensure proper 
operation and maintenance of the system 
and which requires minimum quality of 
water which may be taken into the system 
and siting for new facilities for public water 
systems. F.S. §403.852(12) (1987). 


The MCL’s or treatment techniques for 
public water systems are found at Rules 17- 
2.210 and .310. These analyses must be per- 
formed every three years on finished water 
except when results or conditions warrant 
more frequent monitoring as determined by 
the DER. Special noncommunity systems 
are also required to comply with standards 
requiring sampling. 

The DER also has established secondary 
drinking water regulations which apply to 
all community systems. The secondary stan- 
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dards are found at Rule 17-22.220 and relate 
primarily to aesthetic aspects of water, rather 
than health-based concerns. 


Variances, Exemptions and 
Waivers 

FDER may authorize variances or ex- 
emptions from the Public drinking water 
regulations under conditions and in such 
manner as it deems necessary and desirable, 
provided that such variances or exemptions 
are authorized under such conditions and 
in such manner as are no less stringent than 
the conditions under which and the man- 
ner in which the variances and exemptions 
may be granted under the Act. F.S. 
§403.854(1) (1987). An applicant must in- 
stall and use the best available treatment 
before applying for a variance. Fla. Admin. 
Code Rule 17-22.500. Variances from 
MCL’s may be granted upon a finding that: 
The variance will not result in an unrea- 
sonable risk to health; the application to 
the raw water source of the best technol- 
ogy and treatment techniques, which are 
generally available to a larger water system 
at a reasonable cost, has not resulted in com- 
pliance with a MCL; and all of the reason- 
able technological, economic and legal 
efforts have been made. Fla. Admin. Code 
Rule 17-22.745(2)(a). 

An exemption from MCL’s or treatment 
technique may be granted when the DER 


finds that: Due to compelling factors the 
public system is unable to comply; the pub- 
lic water system was in operation on the 
effective date of the MCL or treatment tech- 
nique, or both from which exemption is 
sought; and granting will not result in un- 
reasonable risk to health. Fla. Admin. Code 
Rule 17-22.755. 

The DER may also grant a waiver of 
chlorination requirements upon a finding 
that no hazard to health will result, and a 
waiver of certified operator requirements 
upon a finding that the system can be prop- 
erly maintained without a certified operator 
and no hazard to public health will result 
from nonattendance of the system by a cer- 
tified operator. Fla. Admin. Code Rule 17- 
22.755. 


Enforcement 

A court of competent jurisdiction may 
enjoin violation of Florida public drinking 
water regulations and impose a fine of up 
to $5,000 per day per violation upon any 
person who violates the provisions of Ch. 
403 pertaining to public drinking water. F.S. 
§403.860 (1987). 

The DER may issue a notice of violation 
to the alleged violator which includes or- 
ders for corrective action. F.S. §403.860 
(1987). The alleged violator may enter into 
a consent order, or petition for an adminis- 
trative hearing under F.S. §120.57 (1987). 
Id. 

Public water system operators in Florida 
face the prospect of operating in an atmos- 
phere of increased regulation and heightened 
enforcement, as well as the possibility of 
being required to expend substantial 
amounts of money for capital improve- 
ments. The addition of 80 new contaminants 
to the list of regulated substances will, of 
course, require increased monitoring on the 
part of utilities to ensure compliance. The 
1986 amendments specify that “[eJach na- 
tional primary drinking water regulation 
which establishes a maximum contaminant 
level shall list the technology, treatment tech- 
niques, and other means which the Admin- 
istrator finds to be feasible for purposes of 
meeting such maximum contaminant level.” 
42 U.S.C. §300g-1(b(6(1986). Although the 
regulations cannot require a system opera- 
tor to adopt any specified technology, 
whatever treatment technique an operator 
chooses must meet the level of removal nec- 
essary to achieve the maximum contaminant 
level. 42 U.S.C. §300g-1(b)(6) (1986). Thus, 
system operators face the likelihood of in- 
stalling new equipment to remove chemical 
contaminants. 

Those systems unable to attain the level 
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of removal necessary to meet a primary stan- 
dard, however, may be able to obtain a 
variance from the State of Florida, provided 
that several factors are met. First, the sys- 
tem operator must demonstrate that the best 
technology and treatment techniques have 
been applied to no avail. 42 U.S.C. §300g- 
4(a)(1)(A) (1986). If this threshold test is 
met by the operator, the state still “must 
find that the variance will not result in an 
unreasonable risk to health.” 42 U.S.C. 
§300g-4(a)(1)(A) (1986). Further, the stat- 
ute states that the “characteristics of the raw 
water sources which are reasonably avail- 
able to the systems” must be the cause of 
the operator’s inability to meet the maxi- 
mum contaminant level. 


Legal Remedies 

The 1986 amendments substantially stiffen 
the penalties that may be assessed against 
violators and give EPA the authority to en- 
force regulations by issuing administrative 
orders rather than suing in federal court. 
Should the administrator determine that a 
system operator is in noncompliance with 
any promulgated maximum contaminant 
level, he “may bring a civil action in the 
appropriate United States district court to 
require compliance.” 42 U.S.C. §300g-3(b) 
(1986). The court is not limited to issuing 
orders of compliance, however, as provi- 
sions for civil penalties also exist. The 
amendments raise the maximum penalty 
that may be imposed upon violators from 
$5,000 per day to $25,000 per day. 42 U.S.C. 
§300g-3(b) (1986). Moreover, and more sig- 
nificantly for system operators, the require- 
ment in the original Act that the violation 
be willful has been deleted. 42 U.S.C. §300g- 
3(b) (1974). 


The administrative enforcement section . 


of the amendments authorizes the adminis- 
trator to issue orders requiring compliance 
with regulations. 42 U.S.C. §300g-3(g) 
(1986). Safeguards are provided for affected 
system operators by requirements that EPA 
give notice and opportunity for a public hear- 
ing. 42 U.S.C. §300g-3(g)(2) (1986). Should 
the system operator violate or refuse to com- 
ply with the terms of an administrative 
enforcement order, the amendments author- 
ize the administrator to seek civil penalties. 
The civil penalty provisions subject viola- 
tors to possible liability in the amount of 
“not more than $25,000 per day of viola- 
tion.” 42 U.S.C. §300g-3(g\3)(A) (1986). The 
statute authorizes the administrator to as- 
sess civil penalties, following notice and 
opportunity for public hearing, in amounts 
not to exceed $5,000. 42 U.S.C. §300g- 
3(g)(3)(B) (1986). Should the administrator 
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seek to enforce a penalty greater than $5,000, 
however, EPA will have to sue in federal 
district court. 42 U.S.C. §300g-3(g\(3(C) 
(1986). 

The 1986 amendments leave unchanged 
the citizen’s suit provisions of the original 
Act. The original statute allows “any per- 
son” to commence a civil action on his own 
behalf against any person alleged to be in 


The 1986 Amendments 
demonstrate an increasing 
concern with hazardous 
contaminants in public 
drinking water 


violation of the requirements of the Act. 
42 U.S.C. §300j-8(a) (1974). Further, the 
statute requires that before commencing a 
civil action to require compliance by a vio- 
lator, the citizen must first notify EPA, the 
government of the state in which the viola- 
tion occurs, and the alleged violator. 42 
U.S.C. §300j-8(b) (1974). This language pro- 
vides governmental authorities with the first 
opportunity to “diligently pursue a civil ac- 
tion in a court of the United States to 
require compliance.” 42 U.S.C. §300g- 
8(b)(1)(B) (1974). Finally, the statute pre- 
serves the right of any person to seek 
common law or other relief due to the pres- 
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ence of contaminants in drinking water. 42 
U.S.C. §300j-8(e) (1974). Whether this sav- 
ings clause extends so far as to allow 
property owners to sue for personal inju- 
ries resulting from exposure to regulated 
contaminants is unclear and not developed 
by caselaw. 


Conclusion 

The 1986 amendments to the Safe Drink- 
ing Water Act demonstrate an increasing 
congressional concern with the presence of 
hazardous contaminants in public drinking 
water supplies. With the goal of ensuring 
the quality of drinking water established as 
a national priority, the 1986 amendments 
set out a complex system of procedures for 
the promulgation and enforcement of pri- 
mary drinking water regulations. While the 
federal government will face an enormous 
burden in determining what level of con- 
taminants must be removed before water 
is safe for consumption, the state govern- 
ments will face an equal burden in moni- 
toring and enforcing the regulations ulti- 
mately promulgated. Moreover, public 
water systems face the prospect of chang- 
ing technologies to meet the new regulations 
and of being subjected to substantial civil 
penalties for noncompliance. Thus, both gov- 
ernment and industry must work together 
to minimize the technical and legal difficul- 
ties associated with an ambitious program 
of this nature. 
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BUSINESS LAW 


Florida’s Takeover Statutes 
Effective in Practice? 


he adoption of Florida’s Affiliated 

Transactions and Control Shares 

Acquisitions Statutes! may lull Flor- 

ida corporations into a false sense 
of security concerning takeovers. The prac- 
tical effects of these statutes can be undercut 
by other parts of the Florida General Cor- 
poration Act. In particular, since the 
provisions in the act relating to amendments 
to articles of incorporation and special share- 
holder meetings differ from other states, 
Florida corporations are more vulnerable 
to takeovers than their management and 
counsel may perceive. 

This article analyzes the practical opera- 
tion of Florida’s takeover statutes when 
applied to a tender offer followed by a 
merger. It also suggests some anticipatory 
defenses to enhance the effectiveness of the 
takeover statutes.? 


The. Assumed Takeover 

Acquiring company, A, has decided to 
make a tender offer for target company, 7, 
a Florida corporation which meets the ju- 
risdictional tests of the Affiliated Transaction 
Statute (ATS) and the Control Shares Stat- 
ute (CSS).3 A intends to purchase 7's stock 
in the market, file a Schedule 13D after it 
crosses the 5 percent threshold, and to own 
between 5 percent and 10 percent of 7’s vot- 
ing stock when it delivers to T its Schedule 
13D and other documents described below. 


Overview of the ATS 

The ATS protects Florida corporations 
from hostile takeovers by preventing coer- 
cive front-end loaded tender offers. In this 
type of offer (if there were no ATS), A 
would make a tender offer to purchase a 
controlling interest (but less than 100 per- 
cent) of the voting shares of 7. Once it 
controls 7; A would cause a merger between 
T and A (or A’s affiliate) in which 7's re- 
maining shareholders will be forced to 
accept a lower payment than was made to 
Ts shareholders who accepted the tender 
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offer. If 7’s remaining shareholders do not 
accept the lower payment, they will have 
to assert appraisal rights under F.S. 
§607.247. 

As a practical matter, the ATS will al- 
most always cause a higher price to be paid 
in the “back-end” merger than in the ten- 
der offer. Assume the following: (1) 7's stock 
has traded in a range of $20 to $30 during 
the last 52 weeks and recently closed at $22; 
(2) A does not purchase any of 7’s shares 
before beginning to acquire 7's shares in 
the open market at $22; (3) as A purchases 
stock, the price of 7's shares rises to $26 
by the time A owns 4.9 percent; and (4) A 
makes a tender offer for T’s shares at $35 
per share. Under these facts, the ATS would 
require A to pay $55.68 for each share ac- 
quired in the second-step merger.* 

Although A would be willing to pay the 
same price for shares acquired in the merger, 
A will not want to pay substantially more 
for them. More importantly, when A makes 
the tender offer, if shareholders of T know 


that the ATS will cause the payment in the 
back-end merger to be higher than the ten- 
der offer price, they may elect not to tender 
their shares in anticipation of the higher 
amount. For these reasons, A will try to 
avoid the effects of the ATS by causing T 
to opt out of it. 


Overview of CSS 

The CSS requires that 7’s shareholders 
or directors approve any change in control 
of T If A acquires (or proposes to acquire) 
voting shares of T above specific thresh- 
olds (20%, 33 1/3% and 50%), A may not 
vote those shares unless one of the follow- 
ing actions is taken: (a) The control shares 
acquisition is approved by T's board of di- 
rectors and also complies with Florida’s 
merger statutes; (b) the CSS does not ap- 
ply because 7’s articles of incorporation or 
bylaws contain provisions opting out of the 
CSS which were adopted prior to the con- 
trol share acquisition;® or (c) a vote in favor 
of A’s voting rights in a control shares meet- 
ing held under §607.109(7) is given by a 
majority of all shares entitled to vote and 
all shares owned by “disinterested” share- 
holders of 7.7 


Friendly Takeovers 

A can comply with the ATS if the merger 
is approved by a majority of 7’s “disinter- 
ested” directors. Alternatively, and provided 
A has not acquired more than 10 percent 
of 7's stock, T’s articles of incorporation 
can be amended prior to January |, 1989, 
to opt out of the ATS? or 7°s articles or 
bylaws can be amended by a vote of a ma- 
jority of 7’s shareholders to opt out. In a 
friendly transaction, however, these latter 
procedures are more cumbersome than ap- 
proval of the merger by the disinterested 
directors. 

As for the CSS, if 7’s bylaws can be 
amended by the board of directors, the easi- 
est way to comply with the CSS is for 7’s 
board to amend the bylaws to opt out of 
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the CSS. Although the board and 7°s share- 
holders can also approve the acquisition of 
shares by A by holding a control shares meet- 
ing under F.S. §607.109(7), A will want T 
to opt out of the CSS to avoid the applica- 
tion of the “super-appraisal” rights in the 
CSS.!0 


Hostile Takeovers 

In a hostile situation, A will not be able 
to avoid the application of the ATS if A 
exceeds the 10 percent threshold and be- 
comes an “interested shareholder” under F.S. 
§607.108(1)(k).!! 

As a shareholder with 10 percent or less 
of T's stock, A’s ability to obtain outside 
financing for a tender offer will be impaired 
because A’s potential profit from a sale of 
T’s stock to a “white knight” may not cover 
A’s expenses. If A kas adequate financing, 
however, the methods by which A can cause 
T to (a) opt out of the ATS and (b) either 
opt out of or comply with the CSS include: 
(1) A proxy contest at 7’s annual meeting 
to replace T’s board of directors with per- 
sons who will approve the affiliated trans- 
action (i.e., the merger) and amend T's 
articles or bylaws to opt out of the CSS; 
(2) a special shareholders meeting to replace 


T’s directors or to adopt amendments to 
T’s articles or bylaws opting out of both 
the ATS and the CSS; (3) demanding a con- 
trol shares meeting and simultaneously 
calling a special meeting of 7’s sharehold- 
ers or soliciting written shareholder consents 
to amend 7°s articles or bylaws to opt out 
of the ATS; and (4) soliciting written con- 
sents of 7’s shareholders to amend T's 
articles to opt out of both statutes. 

These procedures can be used to under- 
cut the takeover statutes because sharehold- 
ers of Florida corporations can amend the 
articles of incorporation under F.S. 
§607.181(4) without the approval of the 
board of directors and holders of 10 per- 
cent of the voting shares can “call” (rather 
than merely request or demand) a special 
meeting of shareholders. 


Proxy Contest at T’s 
Annual Meeting 

If T does not have a staggered board and 
its annual meeting of shareholders is sched- 
uled relatively soon, A may choose to 
conduct a proxy contest to elect its own 
board of directors. If T has a staggered 
board, or if the annual meeting is not sched- 
uled for a number of months,!2 economic 
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considerations will often force A to act more 
promptly.!3 

If A wages a proxy contest with a view 
toward a takeover and T is a public com- 
pany, extensive disclosures will be required 
under the Securities Exchange Act of 1934, 
including information on the business and 
finances of A and T, the terms and condi- 
tions of the tender offer, the terms of the 
proposed merger, and the rights (including 
dissenters’ rights under F.S. §607.109(11) 
and the right to a higher payment in the 
back-end merger) which 7°s shareholders 
will relinquish if A’s nominees approve the 


affiliated transaction and amend 7's bylaws 


to opt out of the CSS. 


Special Meeting 

If T’s annual meeting will not be held 
for a number of months, A may want to 
call a special meeting to conduct a proxy 
contest to elect friendly directors or to 
amend T's articles to opt out of both take- 
over statutes. This presents some practical 
problems, because A cannot own more than 
10 percent of 7's shares if T is to opt out 
of the ATS for a transaction with A, and 
F.S. §607.084 requires at least 10 percent 
of 7’s voting shares to call a special meet- 
ing of shareholders. 

It would be difficult for A to own ex- 
actly 10 percent of 7T’s shares (particularly 
if T is a public company), but 10 percent 
ownership would allow A to comply with 
both sections, since the ATS applies only 
if A owns “more than 10 percent” and a 
special meeting may be called by “not less 
than 10 percent” of the voting shares. As 
a more likely alternative, §607.084 permits 
“persons or groups” holding not less than 
10 percent of the voting shares to call a spe- 
cial meeting of shareholders. Accordingly, 
A may try to enlist another holder of T's 
shares to join with it solely for the purpose 
of calling a special meeting.!* 

It is important to note that the FGCA 
expressly permits holders of 10 percent of 
the voting shares to “call” a special meet- 
ing. In most states, shareholders may only 
“demand” or “request” that the board of 
directors (or other persons) call a special 
meeting of shareholders.'5 No cases have 
construed this section of the Florida Gen- 
eral Corporation Act. 

If A and others aggregating 10 percent 
of T's shares call a special meeting to elect 
directors or to amend 7° articles, a record 
date for the meeting will have to be fixed. 
Although F.S. §607.087(2) appears to con- 
template that the board will have an 
opportunity to fix the record date for all 
shareholder meetings, 7's directors may de- 
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cide to delay announcing a record date in 
order to hinder A’s takeover.'6 If 7’s direc- 
tors do not fix a record date, F.S. 
§607.087(3) provides that the date on which 
notice of the meeting is mailed by the per- 
son calling the meeting will be the record 
date. Accordingly, A can call the special 
shareholders meeting and fix the record date 
as well.!7 


Combining Meetings 

If T’s management controls more than 
10 percent of 7's voting shares, A may try 
to neutralize management’s shares by de- 
manding a control shares meeting to con- 
sider the voting rights to be accorded A’s 
shares by delivering an zcquiring person’s 
statement to T. At the same time, A can 
notify T that it is calling a special meeting 
of shareholders to amend T's articles to opt 
out of the ATS (the “opt-out meeting”) to 
coincide with the control shares meeting. 

In the acquiring person’s statement, A 
must undertake to pay the expenses of the 
Control Shares Meeting!® and the statement 
must contain facts showing, among other 
things, that the control shares acquisition 
will not be contrary to law (including the 
antitrust laws) and that A has the financial 
capacity to make the proposed acquisition.!9 

Within 10 days after receipt of the ac- 
quiring person’s statement, 7’s board must 
call the control shares meeting. 7’s board 
must fix the date of the control shares meet- 
ing within 50 days after receipt of the 
statement, and must set a record date not 
more than 60 days nor less than 10 days 
prior to the control shares meeting. If 7's 
shares are listed on an exchange, the re- 
cord date and mailing dates for the control 
shares meeting will also have to comply with 
the rules of the exchange.” To have time 
to solicit proxies, A will include a request 
in the acquiring person’s statement, as per- 
mitted in F.S. §607.109(7)(c), that the 
control shares meeting not be held for at 
least 30 days after 7's receipt of the state- 
ment. 

If T’s board does not fix a record date 
for the opt-out meeting, A can mail its own 
notice of the opt-out meeting to 7’s share- 
holders, and thereby fix the record date 
under F.S. §607.087(3). If A mails the no- 
tice on the same day as the record date fixed 
by 7's board for the control shares meet- 
ing, the record date for the opt-out meeting 
will be identical. On the other hand, if T's 
board sets a retrospective record date for 
the control shares meeting,?! A will not be 
able to fix an identical record date. A can 
call the opt-out meeting for the same date, 
time and place as the control shares meet- 


ing, but the record dates for the meeting 
will be different. 

If T’s board takes the initiative and sched- 
ules the meetings on different dates, A can 
make strong practical and legal arguments 
for combining both meetings and having 
the same record date. Since A is required 
to pay the cost of the control shares meet- 
ing, A will offer to pay the costs of a 
simultaneous opt-out meeting. On the other 
hand, if the meetings are held separately, A 
has no incentive to offer to pay for the opt- 
out meeting, and can show that 7’s man- 
agement is wasting 7's assets by holding 
separate meetings. Having different record 
dates will also mean that different “constitu- 
encies” will vote on closely related issues. 
As a result, the meetings could produce in- 
consistent votes, a result which is less likely 
if the same record date is used for both 
votes.22 As a practical matter, A will con- 
dition its tender offer and the merger on 
favorable results in both the control shares 
meeting and the opt-out meeting, and A 
will take the position that inconsistent re- 
sults will amount to a negative vote on both. 


Actions by Consents 

Section 607.394 of the Florida General 
Corporation Act provides that sharehold- 
ers may take any action by written consent 
which can be approved by shareholders at 
a meeting.” On its face, this includes ac- 
tions at a control shares meeting, the election 
of directors, and meetings to amend the ar- 
ticles of incorporation.” 

If A demands a control shares meeting 
and solicits shareholder consents to amend 
T’s articles to opt out of the ATS, the act 
is silent on fixing the record date for the 
consent. A recent case, Danaher Corp. v. 
Chicago Pneumatic Tool Company,* con- 
strued similar New Jersey statutes to permit 
shareholders to fix the record date for the 
consent when the board of directors refused 
to fix one. By using an action by consent, 
A will also avoid some of the issues which 
T may assert if A calls a special meeting 
to opt out of either statute, including the 
power of shareholders to call (rather than 
demand or request) special meetings; asser- 
tions that A’s filings under §13(d) of the 
Exchange Act are deficient because the per- 
sons calling the special meeting of share- 
holders are a “group” under §13(d) (3) of 
the Exchange Act; and issues concerning 
the fixing of a record date.”6 


Anticipatory Defensive Tactics 
Even though the Florida General Corpo- 

ration Act contains provisions which may 

assist A in avoiding the full impact of the 


takeover statutes, Florida corporations can 
take steps which will enhance the protec- 
tions afforded by the statutes. These steps 
include amending the articles of incorpora- 
tion to prohibit actions by consent of 
shareholders, providing for a staggered 
board of directors to reduce the effect and 
risk of proxy contests at annual meetings, 
and requiring more than a majority vote 
to opt out of the Affiliated Transaction Stat- 
ute and the Control Shares Statute. 
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' FLA. STAT. §§607.108 and 607.109. 

2A general exposition of the statutes can 
be found in Stuart Ames’s article Florida’s New 
Law Governing Corporate Takeovers in The Flor- 
ida Bar JOURNAL, February 1988. The only cases 
challenging Florida’s takeover statutes have as- 
serted that F.S. §607.110 (which makes the ATS 
and the CSS applicable to foreign corporations 
which meet certain nexus tests) is unconstitu- 
tional as violating the commerce clause and is 
preempted by the Williams Act. In each case, 
the action was dismissed before a decision was 
made. POC Acquisition, Inc. v. Sabine Corp., 
(S.D. Fla. 88-8103, filed March 10, 1988); CRTF 
Corporation v. Federated Department Stores, 
(S.D. Fla. 88-0133, filed June 22, 1988); and 
Dryclean U.S.A., Inc. v. Butterworth, (S.D. Fla. 
88-1034, filed June 7, 1988). 

3 The ATS applies to corporations which had 
at least 300 shareholders of record at any time 
during the three years preceding the date (the 
“announcement date”) on which an owner of 
more than 10 percent of the shares of the cor- 
poration announces its intention to engage in 
an “affiliated transaction” such as a merger with 
the corporation. The CSS applies to a corpora- 
tion that has (1) 100 or more shareholders; (2) 
its principal place of business, its principal of- 
fice or substantial assets within Florida; and (3) 
(a)-more than 10 percent of its shareholders re- 
siding in Florida, (b) more than 10 percent of 
its shares owned by residents of Florida, or (c) 
1,000 shareholders residing in Florida. 

‘This amount is computed by multiplying 
the greater of (a) the highest price of 7T’s shares 
during the 30 days preceding the announcement 
date—($26 in this example) and (b) the highest 
price for T’s shares during the 30 days before 
the “determination date” on which A crossed 
the 10 percent threshold (the $35 tender offer 
price) by a fraction, the numerator of which is 
the highest price paid by A or its associates and 
affiliates for any of 7’s shares during the two 
years before the announcement date (in this ex- 
ample, the $35 tender offer price) and the 
denominator of which is the highest price of T's 
shares during the 30 days immediately preced- 
ing the first day in the two-year period in which 
A purchased: T's shares (in this example, $22, 
the price at which A first purchased 7's shares). 
Applying these prices to the statutory formula: 
$35 x $35/$22 = $55.68. 

It should also be noted that the numerator and 
the denominator can be affected if any of A’s 
officers or directors independently (and unknown 


to A) purchased 7's stock during the two years 
before the announcement date. 


' Thomas G. O’Brien III is a partner in 
the Miami-based firm of Steel Hector 
& Davis, and is chairman of the firm’s 
corporate department in its West Palm 
Beach and Boca Raton offices. He is ac- 
tive in the Corporations/ Securities Com- 
mittee and the Financial Institutions Com- 
mittee of The Florida Bar. Before join- 
ing Steel Hector & Davis, he was ex- 
ecutive vice president, secretary and gen- 
eral counsel of CenTrust Savings Bank 
in Miami and was vice president, secre- 
tary and general counsel of Frank B. Hall 
& Co. Inc. in New York from 1978 to 
1986. Mr. O’Brien received his B.A. 
magna cum laude from the University 
of Notre Dame in 1964 and his law de- 
gree from Yale Law School in 1967. 

Mr. O’Brien gratefully acknowledges 
the assistance of Elisa L. Fuller, an as- 
sociate in the West Palm Beach office, 
in the preparation of this article. He 
writes this column on behalf of the Busi- 
ness Law Section, John K. Olson, chair- 
man, and Leslie Reicin Stein, editor. 


5 FLa. Stat. §607.109(2)(d)(5). 

Fra. §607.109(5). 

7“Interested” shareholders include A and its 
affiliates and associates, and the officers and em- 
ployee-directors of 7. In Scientific Systems 
Services, Inc. v. Tenera, L.P., (M.D. Fla. 87-1072- 
Civ-Orl-19), a Florida corporation which was 
an “issuing public corporation” under the CSS 
sought declaratory relief that (a) shares owned 
by disinterested shareholders would become “in- 
terested shares” if a proxy were given to. the 
proponent of the control shares acquisition; (b) 
two votes of shareholders (one with interested. 
shares voting and one without) are required un- 
der the statute; and (c) that. dissenters’ rights 
were available to all shares, even those which 
did not comply with the procedural requirements 
of F.S. §607.247. The case was dismissed as moot 
when a “white knight” acquired Scientific Sys- 
tems Services, Inc. 

8 Section 607.108(1)(h) defines “disinterested” 
directors as T's directors on the “determination 
date” (the date A acquired over 10 percent of 
T’s stock) or persons elected as directors by dis- 
interested directors. 

9 FLA. StaT. §607.108(5)(b). 

10 F.S. §607.109(11) provides that if control 
shares are accorded full voting rights and the 
acquiring person acquires control shares with 
a majority or more of all voting powers, all share- 
holders will have dissenter’s rights, and the “fair 
value” for purposes of F.S. §607.244 and 
§607.247 will be not less than the highest price 
paid per share by A in the control shares acqui- 
sition. It has been suggested that shares acquired 
by A and shares which vote in A’s favor at a 
control shares meeting may have these super ap- 
praisal rights, but such a result would be 
inconsistent with the procedures and purposes 
of the dissenter’s rights statutes. 

'l If A has become an interested shareholder, 
the articles or bylaws of T can be amended by 
a majority of noninterested shareholders under 
F.S. §607.108(5)(c), but the opt-out will not be 
effective for 18 months after the vote of share- 
holders for transactions with persons other than 
A, and will not be effective as to transactions 
with A. 

12 FS. §607.084(2) requires that annual meet- 
ings of shareholders for Florida corporations be 
held within 13 months after the last annual meet- 
ing. If T has recently held its annual meeting, 
A will not be able to compel T to hold a meet- 
ing to elect directors for as many as 13 months. 

'3 The use of a proxy contest to replace in- 
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cumbent directors is not always successful. In 
recent months, the managements of Texaco, Al- 
leghany International, and Centel, among others, 
have defeated aggressive and well-capitalized in- 
surgents, and the litigation over the Gillette proxy 
contest was settled. 

4 The person whom A approaches will have 
to agree to keep A’s intentions confidential, agree 
not to trade on the information, and agree not 
to purchase any of 7°s shares in the tender offer 
or merger so that they are not part of a “group” 
for purposes of §13(d)(3) of the Exchange Act. 

'5 Several statutes of other jurisdictions ap- 
pear to use the terms “call” and “demand” 
interchangeably. For example, the Pennsylva- 
nia Business Corporation Law authorizes 
shareholders holding one-fifth of the voting 
power to “call” a special meeting. The statute, 
however, requires that the secretary of the cor- 
poration fix the date of the meeting and send 
notices to the shareholders. The shareholders “call- 
ing” the meeting may only fix the date and give 
notice of the meeting if the secretary fails to 
act. Pa. Stat. ANN. TIT. 15, §1501C (1967); ac- 
cord OHIO REV. CODE ANN. §§1701.40-.41 (1985). 
In addition, other statutes authorize a certain 
percentage of shareholders to “call” a meeting 
and then require those shareholders to request 
the board or an officer to call the meeting. ARIZ. 
REv. Stat. ANN. §10-1203 (Supp. 1987); CoLo. 
REV. STAT. §7-4-111 (1986); MINN. STAT. ANN. 
§302A.433 (1985). By requiring an officer or the 
board to fix the meeting date, the drafters of 
these statutes have used the term “call” loosely 
and apparently intended that the shareholders 
may only request or demand that an officer or 
the board of directors call the meeting. 

16 The directors of T will also try to fix a 
record date prior to the date on which A deliv- 
ered a notice of its call of the meeting. In this 
way, arbitrators will not be the holders of 7's 
stock in the record date, and persons who have 
already sold their shares (and who no longer 
have an economic interest in the outcome of 
the takeover) will hold the votes at the special 
meeting. This strategem is not available to di- 
rectors of NYSE and AMEX listed companies. 
See footnote 20. 


17 To send the notices, A will need a share- 
holders list, preferably in the form of a computer 
tape. A must be a shareholder of record of 5 
percent of 7’s shares to demand a list of T's 
shareholders pursuant to F.S. §607.157. 

18 FLa. STAT. §607.109(7)(a). 

19 STAT. §607.109(6)(e)(2). 

20 Rule 401.02 of the New York Stock Ex- 
change Listed Company Manual requires that 
the record date be at least 10 days after the date 
the New York Stock Exchange is notified of 
the shareholders meeting, thereby precluding a 
retrospective record date, and Rule 401.03 “rec- 
ommends” a minimum of 30 days between the 
record date and the meeting date. Section 703 
of the Listing Standards of the American Stock 
Exchange requires 10 days notice to the Ex- 
change in advance of the record date and requires 
that the shareholders receive notice of a share- 
holders meeting at least 10 days before the 
meeting date. 

21 FLA. STAT. §607.087 permits a record date 
of not more than 60 days before a special meet- 
ing. If the control shares meeting is scheduled 
for 50 days after delivery of the acquiring per- 
son’s statement, 7's board could set a retrospec- 
tive record date which was 10 days prior to the 


delivery of the statement. 

22In American Hardware Corp. v. Savage 
Arms Corp., 37 Del. 59, 136 A.2d 690 (1957), 
the court refused to require an adjournment of 
a shareholders meeting to permit shareholders 
to present a “wholly unrelated” plan for consid- 
eration along with a plan proposed by manage- 
ment on the grounds that the plans were not 
mutually exclusive and both of them could have 
been approved. The case implies that related top- 
ics should be decided at the same meeting. 

23 Section 706 of the Listing Standards of the 
American Stock Exchange restricts the use of 
consents to noncontested issues. A Florida cor- 
poration listed on AMEX could not use con- 
sents in a contested matter without AMEX ap- 
proval. 

24The scope of the consent statute is illus- 
trated by Knight v. Pine Island Fruit Corp., 445 
So.2d 684 (Fla. 2d D.C.A. 1984), in which an 
action by shareholders consent was found to have 
corrected a failure to comply with the proce- 
dural requirements for a sale of substantially all 
the assets set out in F.S. §607.241. It should be 
noted, however, that F.S. §607.181(3) provides 
that articles of incorporation may be amended 
“if all of the directors and all of the stockhold- 
ers of the corporation eligible to vote sign a writ- 


ten statement manifesting their intention that 
an amendment to the Articles of Incorporation 
be adopted.” [Emphasis added.] 

Although no Florida decision has con- 
strued F.S. §607.181(3), it is not contra- 
dictory to §607.394 only if §607.394 is seen 
as controlling. The draftman’s comments to the 
Florida General Corporation Act of 1976 indi- 
cate that the drafters intended to consolidate 
all of the shareholder consent provisions in the 
prior Florida corporate law, including the sec- 
tion requiring unanimous consent of directors 
and shareholders to amend articles of incorpo- 
ration. The draftman’s comments do not show 
why the final version of the General Corpora- 
tion Act adopted in 1976 retained specific con- 
sent provisions in §607.181 (Amendment of Ar- 
ticles of Incorporation), §607.241 (Sales of As- 
sets), and §607.254 (Voluntary Dissolution). 


25 Nos. 86 Civ. 3499 and 86 Civ. 3638 
(S.D.N.Y. June 19, 1986) (LEXIS, Genfed li- 
brary, Courts file). 


6 Even if consents are solicited, the acquir- 
ing person’s statement and A’s information state- 
ment will have to be sent to 7’s shareholders 
along with the statement of position of 7’s man- 
agement on the control shares acquisition. 
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LOCAL GOVERNMENT LAW 


n the last four decades, Florida has 
grown from a sparsely populated state 
to the nation’s fourth largest state. In 
addition to being drawn to Florida’s 
mild winter climate, millions have moved 
to take advantage of the scenic and recrea- 
tional opportunities afforded by Florida’s 
coastline, which includes the Atlantic Ocean, 
the Guif of Mexico and their numerous es- 
tuaries, bays and intracoastal waterways. Con- 
sequently, with the noted exception of the 
1-4 corridor surrounding Orlando, develop- 
ment in Florida has by and large proceeded 
along the coast and inland from the coast. 

An inevitable consequence of growth in 
Florida has been an increased demand for 
water. Unfortunately, the geohydrology of 
Florida is such that a person seeking pota- 
ble water (water with 250 mg/1 or less of 
chlorides) is less likely to find sufficient quan- 
tities near the coast.! Of course, not all us- 
ers or seekers of water need potable water, 
not all coastal areas have small quantities 
of potable water beneath them, and not all 
areas reasonably inland from the coast have 
potable water beneath them, but here are 
many places in Florida where coastal areas 
are actively obtaining or are desirous of 
obtaining potable water from more inland 
areas.” 

Generally, it is a governmental body 
which goes to more inland areas in search 
of water; and when that happens, land own- 
ers and other governmental entities in the 
more inland area oppose the transport of 
water beyond the local from which the water 
is drawn. This article examines the law that 
will be implemented when entities propose 
to transport water beyond the land from 
which it is drawn. 

The case of Osceola County v. St. Johns 
River Water Management District, 504 So. 
2d 385 (Fla. 1987), established that F.S. 
§373.223(2) would govern the transport of 
water when that transport was to occur from 
one water management district to another. 
Indeed the underlying rationale for the de- 
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cision in the case is that to restrict the trans- 
port of water from one water management 
district to another would have defeated the 
legislature’s intent to allow, where appro- 
priate, the transport of water “beyond over- 
lying land, across county boundaries or out- 
side the watershed from which it is taken.” 
The appropriateness of this becomes evi- 
dent when one recognizes that individual 
properties, municipalities and counties strad- 
dle water management district boundaries, 
and if district boundaries could not be 
crossed, separate water systems would be 
necessary for each portion of these areas.* 
The intent of the legislature when it enacted 
F.S. §373.223(2) was to allow any trans- 
port and use that was determined to be “con- 
sistent with the public interest.” 

Subsequent to Osceola County, F.S. 
§373.2295, Interdistrict Transfer of Ground 
Water, was enacted. This section contains 
procedural and substantive provisions con- 
cerning transfer. 


The procedure for interdistrict transfer com- 
mences with the filing of an application for 
a consumptive use permit with the water 
management district from which the water 
is to be withdrawn, and the sending of a 
copy of the application to the district in 
which the proposed water use will take 
place.® The district in which the consump- 
tion will take place may comment on the 
application, but it is the district from within 
which the water will be drawn that proposes 
“preliminary intended agency action.” 

Written notice by the water management 
district of its preliminary intended agency 
action is forwarded to the applicant, the De- 
partment of Environmental Regulation, the 
district of use, local governments with ju- 
risdiction over either the withdrawal point 
or use area, and any person requesting no- 
tice of preliminary action.® Thereafter, the 
district of withdrawal will take comments 
and objections and then issue intended 
agency action.? Substantially affected per- 
sons who made written comment or objec- 
tion to preliminary action can request the 
Department of Environmental Regulation 
to review intended agency action and have 
the department issue its intended agency ac- 
tion.!° A substantially affected person who 
made written comment or objection to the 
district of withdrawal who is not satisfied 
with the department’s intended agency ac- 
tion can request a Ch. 120 administrative 
hearing.!! 

The procedure established by F-.S. 
§373.2295 for applications for interdistrict 
transfer of water is an elaborate procedure 
compared to the procedure for all other ap- 
plications for consumptive use permits. In 
all other situations once an application is 
filed, intended agency action is issued and, 
unless a Ch. 120 administrative hearing oc- 
curs, agency action is taken within 60-120 
days. 

Of course, not all interdistrict transfers 
are contested, and only when a request for 
review by the department occurs will the 
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two procedures significantly depart from one 
another. However, whenever opposition to 
a transfer exists, be it inter or intradistrict, 
persons opposed to a transfer are likely to 
voice opposition in every manner and forum 
available. While the procedure set up by 
F.S. §373.2295 for interdistrict transfers is 
comparatively protracted, other portions of 
the section which provide a forum for reso- 
lution of other related matters will likely 
make persons pursuing intradistrict trans- 
fers of water wish they were governed by 
the procedures for interdistrict transfers. 


When Opposition Occurs 

It seems appropriate at this point to dis- 
cuss when opposition to a proposed trans- 
fer of water should be anticipated. Opposi- 
tion to a transfer does not occur because 
the transfer is to be an interdistrict one; op- 
position occurs because land owners and 
local governments do not want water trans- 
ported to areas outside their ownership and 
control. Thus, in the case of landowners, 
opposition is likely to occur when proposed 
transfers cross property lines; when local 
governments are involved, any transfer 
across the local governmental boundary will 
be suspect. 

Many of the provisions in F.S. §373.2295 
anticipated other contests in other forums 
and provided procedures or criteria for re- 
solving these matters. However, the proce- 
dures and criteria that come into play for 
interdistrict transfers as a result of F.S. 
§373.2295 are not mandated for intradis- 
trict transfers. Yet, it seems reasonable to 
assume that as Florida continues to grow 
there will be more intradistrict than inter- 
district transfers proposed. Accordingly, be- 
cause many policy matters over interdistrict 
transfers were addressed by the legislature 
when it enacted §373.2295, Florida’s judi- 
cial branch will be called upon to review 
comparatively more policy matters associ- 
ated with proposed intradistrict transfers 
than with proposed interdistrict transfers. 
What carryover these interdistrict procedures 
and criteria will have to intradistrict trans- 
fers is impossible to predict. 

F.S. §373.223(2) addresses intradistrict 
transport of water in combination with 
either F.S. §373.223(1) or F.S. §373.226.!2 
These provisions establish that if a new use 
is reasonable, beneficial and consistent with 
the public interest and does not interfere 
with presently existing legal uses, the trans- 
port and use of the water beyond overlying 
land, across county boundaries or outside 
the watershed from which it is taken will 
be allowed if the transport and use is con- 
sistent with the public interest.!3 Likewise, 


if an existing use is allowable under the com- 
mon law and constitutes a reasonable bene- 
ficial use, the transport and use of it will 
be allowed if the transport and use is con- 
sistent with the public interest.!4 

In addition to the foregoing provisions, 
F.S. §373.1961(5) appears relevant to cer- 
tain situations. That section mandates that 
water management districts: 
shall not deprive, directly or indirectly, any 
county wherein water is withdrawn of the prior 
right to the reasonable beneficial use of water 
which is required to supply adequately the rea- 
sonable beneficial needs of the county or any 
of the inhabitants or property owners therein. 

This provision is guaranteed to generate 
conflicting opinions concerning what it re- 


The consultant 
costs in this 
situation can be 
and are enormous 


quires or allows. The fundamental dispute 
in most of these conflicts will involve the 
appropriate time frame for evaluating 
whether a deprivation of water occurs: In 
the long term any transport will be a depri- 
vation of water, but in the short term a dep- 
rivation is not likely. 


Pros and Cons 

These statutory provisions are further de- 
fined by rules for consumptive use permit- 
ting which examine impact to the resource, 
impact on other users, and conservation and 
public interest consideration.!5 Although 
there are many criteria articulated, only a 
few of them relate to truly quantifiable 
things. The nature of the statutory and rule 
criteria is to have pro and con considera- 
tions on every application. In practice these 
statutory and rule criteria have elicited the 
pros and cons of a particular situation 
against the goals and policies contained in 
F.S. Ch. 187, the provisions in F.S. Ch. 
403, and rules relating to potable water and 
sanitation, and the provisions in the De- 
partment of Environmental Regulation’s func- 
tional plan and state water policy.!® 

The relevance of these facts, statutes, rules 
and plans is nowhere decided, but the 
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avowed relevance of these matters is their 
bearing on the statutory and rule criteria 
for consumptive use permitting, with “pub- 
lic interest” the avowed more relevant statu- 
tory criteria. Thus, unless the fact gathering 
process is arbitrary or capricious, a mate- 
rial procedural error is made or an error 
in interpreting or implementing the law is 
made, a decision by a water management 
district is likely to withstand judicial review 
no matter whether the decision is to grant 
or deny. The nature of the statutory crite- 
ria seems to be such that a costly, exhaus- 
tive and comprehensive factual inquiry is 
inevitable. 

Both the costs of sustaining a proposal 
to transport water and the costs of oppos- 
ing a proposal can be staggering. In formu- 
lating a proposal, for the withdrawal and 
transport of water, the applicant will select 
a site which it considers most advantageous. 
Cost of the site is not necessarily the appli- 
cant’s deciding factor, as wellfields need to 
be sited where water can be drawn in a man- 
ner that will not interfere with other users, 
not cause degradation of ground and sur- 
face water and not harm property and vege- 
tation around the wellfield. Equally im- 
portant, the site must dependably provide 
a long term, safe supply of water. 

In order to accommodate all of these com- 
peting considerations, an applicant must em- 
ploy a battery of engineers and geologists 
to weigh the various alternatives and select 
a site. Generally, entities opposing transport 
and use of water assert that the wellfield 
as sited will cause prohibited impacts and 
these entities then suggest, frequently with- 
out specificity, that an alternative other than 
the one chosen is preferable.!7 Alternative 
arrangements are virtually unlimited, and 
persons opposed to one alternative expect 
that all other alternatives will be exhaus- 
tively explored. The consultant costs in this 
situation can be and are enormous. 

Experience has shown that persons who 
oppose a transfer of water will not confine 
their objections to the Ch. 373 proceedings, 
but they will also look for other vehicles 
with which to obstruct progress toward the 
delivery of water. The exercise of local gov- 
ernment authority is one such vehicle. The 
scope of local government authority was con- 
stricted somewhat when the legislature 
preempted to Ch. 373 the permitting of the 
use and transport of water.!® Nevertheless, 
the exercise of local authority to plan and 
zone or regulate, control or require service, 
facilities or infrastructure is likely to come 
into play. The exercise of local authority 
in the face of an issued consumptive use 
permit will no doubt someday cause the 


judiciary to decide how Ch. 373 and local 
authority relate to one another. 

As we have seen, F.S. §373.2295 addresses 
the resolution of many of the issues that 
will arise when an intradistrict transfer is 
proposed. F.S. §373.2295(4) establishes pro- 
jected populations in future land use ele- 
ments of comprehensive plans adopted pur- 
suant to Ch. 163 for both areas of with- 
drawal and use and other evidence relevant 
to future need for water as the information 
upon which the decision to transport is to 
be based. The interdistrict transport provi- 
sion further provides that if an application 
otherwise meets applicable criteria and if 
the need for water of both areas as estab- 
lished in the population projections and 
other information can be satisfied, the pro- 
posed transport is consistent with the pub- 
lic interest.!9 This public interest test ap- 
pears to constrain if not preclude the alter- 
native arrangement argument. 

The use of local authority was not pre- 
cluded by F.S. §373.2295(4), but if exer- 
cised so as to negate the issuance of a 
consumptive use permit, a. consumptive use 
permittee can in effect request that the Land 
and Water Adjudicatory Commission re- 
zone, grant zoning variances, or reverse or 
modify a F.S. Ch. 124 or 153 requirement.” 
Moreover, any conflicting provision or re- 
striction under any law, rule or ordinance 
is specifically made subordinate to and su- 
perseded by F.S. §373.2295.2! Section 
373.2295 establishes criteria and procedures. 
that place bounds on disputes over proposed 
interdistrict transfers. 


Conclusion 

Opposition to transfers of water beyond 
the bounds of the land from which the water 
is withdrawn will occur more frequently in 
Florida’s future as larger numbers of water 
transfers are proposed. There will be more 
intradistrict than interdistrict transports pro- 
posed, so there will be more intradistrict 
than interdistrict transports opposed. Yet, 
due to the passage of §373.2295 when op- 
position to a transfer surfaces there are far 
more unresolved and far more difficultly re- 
solvable matters facing the proponent of an 
intradistrict transport than the proponent 
of an interdistrict transfer. In no event when 
transfers are contested do proponents and 
opponents of the transfer escape without 
great expense and the passage of several 
years. Will the comprehensive planning ef- 
forts of local governments done pursuant 
to F.S. §163.3177(6)(h), the subsection of 
the Local Governmental Comprehensive 
Planning and Land Development Regula- 
tion Act requiring an intergovernmental co- 
ordination element in local government com- 
prehension plans, resolve and abate this com- 
petition for water? Not likely.) 


Water Resources ATLAS OF FLoripa, In- 
stitute of Science & Public Affairs, Florida State 
University, at 43-45. 

2 Id. at 37-45. 

3 Osceola County v. St. Johns River Water 
Management District, 504 So.2d at 388 (Fla. 
1987). 

4 Td. 

5 Id. 

6 Fra. Stat. §373.2295(2) (1987). 


7 Fia. Stat. §373.2295(5)(6) (1987). 

8 Fra. Stat. §373.2295(6) (1987). 

9 Fia. Stat. §373.2295(b) (1987). 

10 Fra. Stat. §373.2295(6) (1987). 

Fla. Stat. §373.2295(7) (1987). 

12 504 So.2d at 388 (Fla. 1987). 

Stat. §§373.223(1) and (2) (1987). 

4 Fra. Stat. §§373.223(2) and 373.226 (1987). 

'S Fla. Apmin. Cope Ch. 40A-E2 and Appli- 
cants Handbooks — Consumptive Use Permit- 
ting. 

'6 Case file, Osceola County v. St. Johns River 
Water Management District, Division of Ad- 
ministrative Hearings, Case No. 86-3633. 

Td. 

18 Fia. Stat. §§373.217(2) and (4) (1987). 

19 Fia. Stat. §373.2295(4) (1987). 

20 Fra. Stat. §§373.2295(12) and (14) (1987). 

2! Fra. Stat. §§373.2295(10) and (13) (1987). 
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REAL PROPERTY LAW 


h. 201 of the Florida Statutes im- 
poses a stamp tax on deeds, stock 

certificates, promissory notes, 

mortgages and assignments of 
wages.! Since the enactment of the initial 
stamp act legislation in 1931, Florida courts 
have been called upon to determine its ap- 
plicability to instruments not specifically 
named in the statute.?2 This article deals 
solely with whether mortgage and other debt 
assumption agreements are taxable “prom- 
ise to pay” instruments subject to the stamp 
tax imposed by §201.08. 


Taxability of Assumption 
Arrangements 

Until the 1980's, taxability of a mortgage 
assumption agreement turned on whether 
or not the transaction involved a novation. 
In other words, if the mortgagee signed the 
assumption agreement, the old mortgagor 
was released from the debt obligation and 
the new mortgagor “promised to pay” the 
debt. The assumption agreement was a tax- 
able document. Although nowhere specifi- 
cally supported by the case law interpreting 
§201.08 or its predecessor, the Department 
of Revenue promoted this position as illus- 
trated by its Rules 12B-4.053(19), 12B- 
4.053(34) and 12B-4.054(44).3 Apparently 
the department’s position was based upon 
two Attorney General Opinions. It was 
against this background that the issues in 
Hialeah, Haven Federal, Bonard and Coast 
Federal arose. 

Apparently never thoroughly believing the 
rule enunciated in previous decisions that 
one looks only to the face of the instru- 
ment in question to determine taxability, 
the Department of Revenue in Hialeah, Inc. 
v. Department of Revenue, 380 So.2d 562 
(Fla. 3d DCA 1980), stipulated in a mort- 
gage assumption transaction that the 
assumption agreement in and of itself was 
not taxable.. But the department went on 
to ask the court to look at a separate re- 
lease agreement and conclude that the 


Doc Stamps on Assumption 


Agreements 


Are mortgage and 
other debt 


promise to pay’ 
instruments subject 
to the stamp tax? 


by Jefferson F. Riddell 


“transaction” was subject to stamp tax un- 
der F.S. §201.08.4 The court reminded the 
department of the rule and, based upon the 
stipulation of nontaxability of the assump- 
tion agreement itself, the taxpayer won. 
Subsequently, the Department of Revenue 
has been heard to argue that the Hialeah 
case stands for the proposition that a mort- 
gage assumption agreement is taxable under 
§201.08.5 

In Haven Federal Savings and Loan As- 
sociation v. Department of Revenue, 456 
So. 2d 1290 (Fla. 2d DCA 1984), the De- 
partment of Revenue asked the Second Dis- 
trict Court of Appeal to find that certain 
mortgage assumption agreements were not 
exempt renewals under §201.09 and, there- 
fore, were subject to tax as a renewal under 
§201.08.° The mortgages in question were 
single family residential mortgages on the 
standard Federal National Mortgage As- 
sociation (FNMA) promulgated form 
which, in paragraph 17, required a release 
of the original borrower upon assumption 
of the mortgage by a subsequent owner of 


the home. In a per curiam opinion giving 
no reasoning, the court upheld the 10th 
Judicial Circuit decision in favor of 
taxability. 

The Second District Court of Appeal next 
interpreted §201.08’s applicability to assump- 
tion agreements in two companion cases: 
Department of Revenue v. Bonard Enter- 
prises, Inc., 515 So.2d 358 (Fla. 2d DCA 
1987), and Department of Revenue v. Coast 
Federal Savings and Loan Association, 515 
So. 2d 988 (Fla. 2d DCA 1987), in which 
the original mortgagors had not been re- 
leased.’? Bonard Enterprises in Collier 
County and Coast Federal Savings & Loan 
Association in Sarasota County were as- 
sessed for failure to pay the stamp tax on 
mortgage assumption agreements. Both ob- 
jected and filed suit in the respective circuit 
courts for relief. Rejecting the department’s 
aggressive position and refusing to allow de- 
parture from the department’s long stand- 
ing position that the original mortgagor 
must be released before an assumption agree- 
ment is taxable, the circuit court judges in 
both cases decided against the department. 


Tax Amnesty Program 

The Bonard and Coast Federal trial 
courts decided in favor of taxpayers prior 
to July 1987, and the Second District af- 
firmed each in November of 1987.8 In De- 
cember 1987, the department filed its pe- 
tition for review to the Florida Supreme 
Court claiming that the Third District’s de- 
cision in Hialeah and the Second District’s 
decisions in Bonard and Coast Federal were 
in conflict, but the Supreme Court rejected 
jurisdiction on February 17, 1988.9 

In early 1987, the Florida Legislature was 
hard at work on the Sales Tax on Services 
Act. The act became effective July 1987, 
and included in it a tax amnesty program 
applicable to the stamp tax and other taxes 
enumerated in F.S. §72.011(1).!° This legis- 
lation, to be implemented by the Depart- 
ment of Revenue by January 1, 1988, gave 
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assumption 

agreements taxable 


eligible taxpayers six months to satisfy their 
tax liabilities and thereby avoid criminal 
prosecution and penalties.!! 

It is not clear whether §72.011(1) was a 
reaction to the Bonard and Coast Federal 
cases, but the timing was at least coinci- 
dental. One can assume that the Depart- 
ment of Revenue sent notices to many 
taxpayers who were subject to pending as- 
sessments for the kind of mortgage assump- 
tions which were the subject of the pending 
Bonard and Coast Federal cases. On a mort- 
gage assumption different from the one 
which was then on appeal, Coast Federal 
received such a notice dated January 12, 
1988. Among other things, the notice said: 
“The taxpayer must agree not to protest or 
initiate an administrative or judicial pro- 
ceeding or to claim a refund of tax or 
interest sums paid.” The notice con- 
tained no mention of the fact that the 
Second District had construed the stamp 
tax act to be inapplicable to the type of 
instrument in question two months before. 
Whether the taxpayer’s waiver agreement 
is binding is questionable since the depart- 
ment apparently did not disclose of the 
status of the Bonard and Coast Federal 
cases. 


Refunds 

Under F.S. §201.11 and Administrative 
Rule 12B-4.004, the state Comptroller may 
refund a payment when no tax was due. 
The refund claim must be filed within three 
years after the right to such refund shall 


See F.S. Ch. 201 
for documentary 


stamp tax 


have accrued. The refund statute contains 
no requirement that the tax for which a re- 
fund is claimed be involuntarily paid, but 
refers to “any monies paid.” Thus, if the 
claim for refund otherwise meets the require- 
ments of the statute, it is immaterial whether 
the payment was made under protest. 

The application for refund must be on a 
form approved by the Comptroller (cur- 
rently Form DR26) and must be supple- 
mented with such additional proof as the 
Comptroller deems necessary to establish 
such claim. Upon receipt of the application, 
the Comptroller refers the matter to the state 
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agency to which the taxes were paid. In most 
cases, this is the Department of Revenue. 
If the application is denied, the state agency 
must so notify the taxpayer stating the rea- 
son for the denial. If the state agency ap- 
proves the refund, the agency must furnish 
the Comptroller with a voucher authorizing 
payment. 

Taxes paid on any mortgage assumption 
agreement in which the original borrower 
was not released are probably recoverable 
if the refund request is made prior to the 
three-year deadline. 


Conclusion 

Under earlier case law, the “promise to 
pay” documentary stamp tax was imposed 
only upon promissory notes and their equiva- 
lent (and renewals).!2 Generally, the case law 
dictated that the stamp tax was not to be 
imposed on each of several documents 
which are used in a single borrowing trans- 
action even though the various documents 
may each contain “promise to pay” lan- 
guage. 

Following the Bonard and Coast Federal 
decisions, it is clear that the stamp tax does 
not apply to assumption agreements in 
which the original borrower is not released, 
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but the question remains whether mortgage 
assumption agreements of any kind should 


be subject to the tax. Assuming that there. 


is a separate promissory note upon which 
the stamp tax has been paid once and fur- 
ther assuming that the note is not increased, 
renewed (extended) or otherwise changed 
as a result of the assumption, it is submit- 
ted that the assumption agreement is not 
taxable regardless of whether the original 
borrower is released in the assumption agree- 
ment or a separate document. 

The tax is imposed on the primary debt 
instrument necessary to prove a claim for 
money. If the promissory note and not the 
assumption agreement is the primary instru- 
ment, an assumption agreement relating 
thereto is not subject to the tax even though 
the state would like to expand the act’s ap- 
plication to increase revenues. As the early 
cases held, if there is any doubt about the 
applicability of the stamp tax to mortgage 
and other debt assumption agreements gen- 
erally, such doubt should be resolved in fa- 
vor of the taxpayers.'4 A decision that mort- 
gage and other debt assumption agreements 
are not documents subject to the stamp tax 
will bring us back to the basics announced 
by the courts in the early cases and the is- 
sue of whether the original borrower has 
been released in the assumption agreement 
itself or in a separate instrument will be 
moot.O] 

STAT. §201.08 (1969). 

2 See, for example, e.g., State ex rel. Packard 
v. Cook, 146 So. 223 (Fla. 1933) (assignment 
of wages—taxable); Nelson v. Watson, 146 So. 
223 (Fla. 1933) (lease-purchase held to be a chat- 


tel mortgage—taxable); State ex rel. Rogers v. 
Sweat, 152 So. 432 (Fla. 1934) (assignments of 


mortgages excluded from stamp tax); see also 
Bankers’ Trust Co. v. Florida East Coast Rail- 
way Co., 8 F. Supp. 874 (S.D. Fla. 1934) (con- 
tract to pay for electricity held to be a “promise 
to pay” instrument—taxable); Metropolis Pub- 
lishing Co. v. Lee, 170 So. 442 (Fla. 1936) (ex- 
ecutory contract for purchase of advertising space 
not subject to “promise to pay” stamp tax); Lee 
v. Quincy State Bank, 173 So. 909 (Fla. 1937) 
(extension of promissory note not a “renewal” 
subject to tax under the act); State ex rel. Wein- 
berg v. Green, 132 So.2d 761 (Fla. 1961) (“non- 
recourse” contract for deed not subject to docu- 
mentary tax); Gulf American Land Corporation 
v. Green, 149 So.2d 396 (Fla. Ist D.C.A. 1962) 
(“recourse” contract for deed is taxable); Maas 
Brothers, Inc. v. Dickinson, 195 So.2d 193 (Fla. 
1967) (flexible charge account agreement— 
nontaxable). 

3 RULES 12B-4.053(19), 12B-4.053(34) and 
12B-4.054(44), F.A.C. 

4 See, for example, e.g., Dept. of Revenue 
v. McCoy Motel, Inc., 302 So.2d 440 (Fla. Ist 
D.C.A. 1974) (need only look to face of instru- 
ment to determine taxability). 

5 Department of Revenue briefs and oral ar- 
gument in the Second District Court of Appeal 
in the Bonard and Coast Federal cases. 

6 Haven Federal Savings and Loan Association 
v. Dept. of Revenue, 456 So.2d 1290 (Fla. 2d 
D.C.A. 1984). 

7Dept. of Revenue v. Bonard Enterprises, 
Inc., 515 So.2d 358 (Fla. 2d D.C.A. 1987) and 
Dept. of Revenue v. Coast Federal Savings and 
Loan Assoc., 515 So.2d 988 (Fla. 2d DCA 1987). 

8 Td. 

9 Dept. of Revenue v. Bonard Enterprises, 
Inc., 515 So.2d 358 (Fla. 2d D.C.A. 1987), rev. 
denied, 523 So.2d 576 (Fla. 1988). 

10 Fla. STAT. §72.011(1) (1987). 

'! The results of the campaign by the Depart- 
ment of Revenue to collect taxes of various kinds 
under the amnesty program are apparently un- 
known at this time. The program expired on 
June 30, 1988. 

!2 Bankers’ Trust Co. v. Florida East Coast 
Railway, 8 F. Supp. 874 (S.D. Fla. 1934). 


13 State ex rel. Weinberg v. Green, 132 So.2d 
761 (Fla. 1961). 

'4 See, for example, State ex. rel. Rogers v. 
Sweat, 152 So. 432 (Fla. 1934); Bankers Trust 
Co. v. Florida East Coast Railway, 8 F. Supp. 
874 (S.D. Fla. 1934). 
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YOUNG LAWYERS REPORT 


Civil RICO in a Nutshell 


he 1980’s have brought an explo- 

sion in civil litigation filed under 

the federal RICO statute. Although 

it originated as part of the Organ- 
ized Crime Control Act of 1970 as a weapon 
in the fight against organized crime, RICO 
is a hybrid statute in which the same mis- 
conduct gives rise to both civil and crimi- 
nal liability. The civil RICO suit with its 
ultra-potent remedies—treble damages and 
attorney’s fees—has dramatically trans- 
formed private litigation in many com- 
mercial contexts. Because mail, wire and 
securities fraud can serve as “racketeering 
activity,” what formerly would have consti- 
tuted no more than “garden variety fraud,” 
in Justice White’s phrase, may now become 
federalized into actionable “racketeering” un- 
der the RICO statute. It has thus become 
very important for the general practitioner 
to be alert to the potential for RICO claims 
to surface in commercial, real estate, invest- 
ment, banking and consumer transactions 
made by letter or phone. Banks, law firms, 
Big Eight Accounting firms, insurance com- 
panies, brokerage houses and other unlikely 
“racketeers” have all felt the sting of a civil 
RICO lawsuit. 

RICO is the acronym for Racketeer In- 
fluenced and Corrupt Organizations, which 
on its face suggests a criminal law context 
having little or nothing to do with com- 
mercial transactions. Indeed this perception 
influenced district court dismissals of some 
early civil RICO cases, such as Kleiner v. 
First National Bank of Atlanta, 526 F.Supp. 
1091 (N.D. Ga. 1981), in which the essence 
of the plaintiff's claim was an allegedly 
fraudulent statement of the prime rate by 
mail, in violation of the mail fraud statute. 
The trial judge, perceiving no connection 
to organized crime, refused to allow the plain- 
tiffs RICO claims. Although the district 
court’s order was reversed on appeal,! the 
application of RICO to mainstream corpo- 
rate defendants uninvolved in “racketeer- 
ing,” in its common usage rather than as a 


The civil RICO 
suit with its 
ultra-potent 
remedies has 
dramatically 
transformed 

private litigation in 
many commercial 
contexts 


by Steven Wisotsky 


term of art, continued to trouble the 
courts. 

The issue was settled by the U.S. 
Supreme Court in the case of Sedima v. 
Imrex, 473 U.S. 479 (1985). The parties were 
corporate participants in a joint venture to 
supply electronic components to a Belgian 
firm and to split the net proceeds. Imrex 
filled roughly $8 million in orders placed 
with it through Sedima. Sedima later be- 
came convinced that Imrex was presenting 
inflated bills, thereby cheating Sedima out 
of a portion of its proceeds. Sedima’s fed- 
eral court suit for breach of contract also 
asserted RICO claims against Imrex and 
two of its officers, alleging predicate acts 
of mail and wire fraud, 28 U.S.C. §§1341, 
1343. The complaint sought actual damages 
of $175,000 (the amount of the alleged over- 
billing), to be trebled by statute, plus attor- 
ney’s fees. 

The district court dismissed the RICO 
counts for failure to state a claim, and the 
Second Circuit affirmed. It held that 
Sedima’s complaint was defective in two 


ways: it failed to allege a racketeering in- 
jury “different in kind from that occurring 
as a result of the predicate acts themselves 
.... Second, the court held the com- 
plaint defective in failing to allege that the 
defendants had already been criminally con- 
victed of the predicate acts of mail and wire 
fraud, or of a RICO violation. 

The U.S. Supreme Court granted certio- 

rari and reversed. In an opinion by Justice 
White, the Court held that a civil RICO 
claim did not require the two glosses added 
to the statute by the court of appeals. In 
the Court’s view, neither the language of 
the statute nor its legislative history could 
support the restrictive approach of the court 
of appeals: 
RICO is to be read broadly. This is the lesson 
not only of Congress’ self-consciously expansive 
language and overall approach . . . but also of 
its express admonition that RICO is to “be lib- 
erally construed to effectuate its remedial pur- 
poses.” 

Finally, the Court squarely confronted the 
Second Circuit’s distress at the “extraordi- 
nary, if not outrageous” uses to which civil 
RICO had been put. Instead of being used 
against mobsters and organized criminals, 
said the court, it has become a tool for eve- 
ryday fraud cases brought against “respected 
and legitimate ‘enterprises.’™ Justice White 
replied: 

It is true that private civil actions under the stat- 
ute are being brought almost solely against such 
defendants rather than against the archetypal, 
intimidating mobster. Yet this defect—if defect 
it is—is inherent in the statute as written, and 
its correction must lie with Congress.” 

Four Justices dissented. 

The Sedima decision opened the flood- 
gates to civil RICO cases.6 To add RICO 
to his repertoire, the practitioner must mas- 
ter the technical requirements for a RICO 
claim. Four RICO offenses are created by 
18 USC 1962: Three of them are substan- 
tive and the fourth is a conspiracy. Of the 
three substantive crimes/ civil claims, 1962(c) 
is far and away the most litigated and, there- 
fore, most important: 
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It shall be unlawful for any person employed 
by or associated with any enterprise engaged in, 
or the activities of which affect, interstate or for- 
eign commerce, to conduct or participate, di- 
rectly or indirectly, in the conduct of such en- 
terprise’s affairs through a pattern of racketeering 
activity... .7 

In Sedima Justice White reduced this 
dense statement to four essential elements 
of a 1962(c) violation: (1) conduct (2) of 
an enterprise [affecting commerce] (3) 
through a pattern (4) of racketeering activ- 
ity.8 Elements two and three are the most 
difficult and most frequently litigated issues. 
To complicate the matter for the civil prac- 
titioner, most of the leading cases on these 
questions come from criminal prosecutions. 
Herewith an effort at restatement in a nut- 
shell. The usual disclaimers apply. 


The RICO Enterprise Element 
The enterprise element is not difficult 
where suit is brought against “any individ- 
ual, partnership, corporation, association, 
or other legal entity . . .” listed by 18 USC 
1961(4). However, counsel must take care 
to name as the defendant a person employed 
by or associated with the enterprise that is 
distinct from the enterprise itself. If a cor- 
poration is named as the enterprise, it can- 
not be sued as the defendant in that count 


under 1962(c),? except perhaps in the Elev- 
enth Circuit.!° But if a sole proprietor em- 
ploys other people, it can be both a RICO 
person and enterprise [“any individual”].!! 
Only when the sole proprietorship is a “one- 
man band” is there a bar to treating the 
individual as both the enterprise and the 
person associated with the enterprise under 
1962(c); an individual cannot be tried on 
the theory that he conducted his own af- 
fairs through a pattern of racketeering ac- 
tivity.!2 

More difficult enterprise questions arise 
when the defendants are a “group of indi- 
viduals associated in fact although not a 
legal entity” under 1961(4). Under this por- 
tion of the definition of enterprise, courts 
have permitted suits against groups of indi- 
viduals and corporations and groups of 
corporations. Thus although a corporation 
cannot be associated with itself for §1962(c) 
RICO purposes, the plaintiff can draft its 
complaint so as to make the corporate 
defendant (“person”) distinct from the asso- 
ciation in fact enterprise, which could con- 
sist of the corporation and an employee or 
other person, natural or corporate. Thus in 
Alcorn County v. Interstate Supplies, 731 
F.2d 1160, 1168 (Sth Cir. 1984), the defen- 
dant corporation, two of its salesmen and 
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a county court clerk were held to be an asso 

ciation-in-fact enterprise. Likewise a group 
of corporations associated in fact was held 
to be the enterprise in United States v. 
Huber, 603 F.2d 387, 393-94 (2d Cir. 
1979),!3 despite the language of §1961(4) re- 
ferring to a “group of individuals” associ- 
ated in fact. 

However, this path is not free of diffi- 
culty. When the enterprise is alleged to be 
an association in fact rather than a legal 
entity, caselaw requires that it have an 
existence separate and apart from that neces- 
sary to commit the predicate acts of racket- 
eering. The Supreme Court addressed this 
issue in United States v. Turkette, 452 U.S. 
576 (1981). The court of appeals had re- 
versed Turkette’s criminal conviction for con- 
spiracy to conduct and participate in the 
affairs of an enterprise through a pattern 
of racketeering activities. Its ground of de- 
cision was that the RICO statute did not 
apply to an association in fact that performs 
only illegal acts and has not infiltrated (or 
attempted to infiltrate) a legitimate enter- 
prise; for if it did so apply, then the “asso- 
ciation’s” pattern of racketeering activity 
would itself constitute the enterprise; and 
the enterprise would be nullified as an ele- 
ment of the offense. 

The Supreme Court, also per Justice 

White, reversed, holding that the two ele- 
ments are distinct, even where the associa- 
tion in fact was formed solely to commit 
illegal acts: 
The enterprise is an entity, for present purposes 
a group of persons associated together for a com- 
mon purpose of engaging in a course of con- 
duct. The pattern of racketeering activity is, on 
the other hand, a series of criminal acts as 
defined by the statute. 18 USC 1961(1). The for- 
mer is proved by evidence of an ongoing organiza- 
tion, formal or informal, and by evidence that 
the various associates function as a continuing 
unit. The latter is proved by evidence of the requi- 
site number of acts of racketeering committed 
by the participants in the enterprise. . . . The 
“enterprise” is not the pattern of racketeering 
activity; it is an entity separate and apart from 
the pattern of activity in which it engages.”!4 

There is a vast body of caselaw on the 
“separate existence” requirement, with some 
substantial differences among the circuits. 
The Eleventh Circuit is notably less demand- 
ing than others, e.g. United States v. 
Cagnina, 697 F.2d 915, 920-22 (11th Cir.)— 
following the lead of the Fifth Circuit in 
United States v. Elliott, 571 F.2d 880 (Sth 
Cir. 1973), upholding as an enterprise any 
group of individuals 
whose association, however loose or informal, 
furnishes a vehicle for the commission of two 
or more predicate crimes . . . . There is no dis- 
tinction, for “enterprise” purposes, between a 
duly formed corporation that elects officers and 


| | 
| 


holds annual meetings and an amoeba-like in- 
fra structure that controls a secret criminal net- 
work. !5 


But the issue has not been so prominent 
in civil cases, which usually involve legiti- 
mate business entities. Nevertheless, defen- 
dants should be alert to the possibility of 
defeating a civil RICO suit when the enter- 
prise does not satisfy the separate existence 
requirement. Thus, in Shaffer v. Williams, 
794 F.2d 1030 (Sth Cir. 1986), the court of 
appeals affirmed the grant of summary judg- 
ment when the complaint alleged as an en- 
terprise a vaguely defined association of 
more than 30 corporate defendants as well 
as other entities. Counsel failed to show an 
ongoing organization with a common pur- 
pose or structure uniting the defendants, 
hence no enterprise. 


The Pattern Element 

One of the knottiest issues in RICO law 
today is the meaning of the term “pattern.” 
In Sedima, Justice White parsed the “pat- 
tern of racketeering activity” into two ele- 
ments: (1) the pattern and (2) the types of 
crimes qualifying as “racketeering activity.” 
Let’s take the second first. Section 1961(1) 
specifically enumerates a long list of felo- 
nies under both state and federal law con- 
stituting “racketeering activity.” Few of these 
are of concern to the civil practitioner. The 
“predicate acts” of greatest interest to the 
civil practitioner are those mentioned in the 
opening paragraph—amail, wire, and secu- 
rities fraud, which accounted for 79 percent 
of the pre-1985 cases surveyed by the ABA.!6 

The more difficult question is the first 
one: What constitutes a pattern? The clos- 
est thing to a definitive answer comes from 
a dictum in Sedima, footnote 14. Justice 
White noted that 1961(5) requires “at least 
two” acts of racketeering activity and sug- 
gested that “while two acts are necessary, 
they may not be sufficient. Indeed, in com- 
mon parlance two of anything does not gen- 
erally form a ‘pattern.’” Further confusion 
arises from the fact that the statute imposes 
only the minimal requirement that the two 
predicate acts occur within 10 years of each 
other. But as Justice White noted, the leg- 
islative history disclaims “sporadic activity” 
as the target of RICO. “It is the factor of 
continuity plus relationship which combines 
to produce a pattern.”!7 

In the aftermath of Sedima, the lower 
courts have struggled to develop criteria for 
determining “continuity plus relationship.” 
A recurring problem is to determine whether 
the commission of predicate acts is, with- 
out more, sufficient to make a pattern. Some 
courts have said that the predicate acts can- 


not be part of only one criminal episode 
because that would lack continuity. On the 
other hand, if the predicate acts do occur 
in different criminal episodes, then they may 
well not be related. The crux of the prob- 
lem is that continuity and relationship 
are somewhat at odds with one another. Rela- 
tionship implies that the predicate acts were com- 
mitted somewhat closely in time to one another, 
involve the same victim, or involve the same type 
of misconduct. Continuity, on the other hand, 
would embrace predicate acts occurring at dif- 
ferent points in time or involving different vic- 
tims. To focus excessively on either continuity 
or relationship alone effectively negates the re- 
maining prong.!*® 

The Eleventh Circuit’s solution is to find 
a pattern in which a single scheme was car- 
ried out by nine separate acts of wire and 
mail fraud over three years.'? By contrast, 
the Eighth Circuit in H.J. Inc. v. North- 
western Bell Tel.Co., 829 F.2d 648 (8th Cir. 
1987), affirmed dismissal of a RICO claim 
for lack of a pattern when the predicate acts 
occurred over a period of years as part of 
a single scheme to illegally influence public 
officials. The case is now before the Supreme 
Court.” Counsel should follow it closely. 


Remedies and Practice 
Considerations 

Because of space limitations, this article 
can do no more than to provide the practi- 
tioner with a starting point for research. 
Note that §1964(c) confers standing only 
upon a person “injured in his business or 
property by reason of a violation of section 
1962.” Under Sedima, a plaintiff has stand- 
ing if, and can recover damages only to the 
extent that, he has been injured in his 
business or property by the conduct constitut- 
ing the violation, i.e., the racketeering activi- 
ties. On damages, see the treatise by Smith 
and Reed, Civil Rico, sections 10.03, 10.04. 
On attorney’s fees, see Aetna Casualty & 
Surety Co. v. Liebowitz, 730 F.2d 905 (9th 
Cir. 1984). On the plaintiffs burden of proof 
of the predicate acts, the Supreme Court, 
in Sedima at 491, suggested without decid- 
ing that the preponderance standard applied. 
On the unavailability of injunctive relief, 
see Religious Technology Center v. 
Wollersheim, 796 F.2d 1076 (9th Cir. 1986). 
On the statute of limitations, see Agency 
Holding Corp. v. Malley-Duff & Assocs., 
107 S.Ct. 2759 (1987). RICO claims are sub- 
ject to valid arbitration clauses in broker- 
age contracts. Shearson/ American Express 
v. McMahon, 107 S.Ct. 2332 (1987). 

Venue is provided by §1965(a) in the dis- 
trict in which defendant “resides, is found, 
has an agent, or transacts his affairs.” Sub- 
ject matter jurisdiction is conferred by 
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§1964(c) or by 28 U.S.C. §1331(a). The 
weight of authority holds that state courts 
do not have concurrent jurisdiction with fed- 
eral courts over these claims even though 
there is a presumption that “state courts may 
assume subject matter jurisdiction over a 
federal cause of action absent provision by 
Congress to the contrary or disabling in- 
compatibility between the federal claim and 
state court adjudication,” as stated in Gulf 
Offshore Co. v. Mobil Oil Corp., 453 U.S. 
473, 477-78 (1981). 

Rather than litigating federal RICO in 
a state court, counsel should consider fil- 
ing under the Florida RICO act, F.S. 
§895.01-.06. (About 27 states have “Little 
RICO” statutes.) Because of the similarity 
of the two laws, the Florida courts have 
looked to the federal cases for guidance in 
interpreting the Florida act. See Moorehead 
v. State, 383 So.2d 629 (Fla. 1980). Neverthe- 
less, there are some important differences 
in elements and remedies. See Dowd, “In- 
terpreting RICO in Florida: The Rules Are 
Different,” 40 U.F. L. Rev. 127 (1988). 

On the one hand, the Florida pattern re- 
quirement under §895.02(4) is far more re- 
strictive?! than federal law, at least pending 
the outcome of the Supreme Court’s ruling 
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in the Northwestern Bell case. On the other 
hand, the Florida menu of crimes consti- 
tuting “racketeering activity” is far more com- 
prehensive: All those listed in federal RICO 
plus a long list of state offenses, including 
worthless checks and other misdemeanors. 
Thus, Florida law will often make into a 
RICO claim what federal law will not. But 
there is a complication: In 1986 the legisla- 
ture removed the private treble damage ac- 
tion from RICO and transferred it to Ch. 
772, “Civil Remedies for Criminal Practices.” 
The new law closely parallels RICO in its 
elements. It requires proof by clear and con- 
vincing evidence to recover damages, deletes 
punitive damages, adds minimum damages 
of $200, retains attorney’s fees for a pre- 
vailing plaintiff and now authorizes fees for 
the defendant “upon a finding that the claim- 
ant raised a claim which was without sub- 
stantial fact or legal support.” F.S. §772.104. 
F.S. §895.05(6) apparently continues to 
authorize a private suit for injunctive relief. 
The result is that counsel must do a very 
careful comparative analysis to determine 
whether to file a federal RICO, a Florida 
RICO for injunctive relief, an action under 
Ch. 772 for damages, or a federal suit with 
pendent state claims. 


Conclusion 

Justice Marshall, one of the dissenters in 
Sedima, was not using hyperbole in argu- 
ing that civil RICO “quite simply revolu- 
tionizes private litigation."1] 

! Morosani v. First Nat’l Bank of Atlanta, 
703 F.2d 1220 (11th Cir. 1983). 

2741 F.2d 482, 496 (2d Cir. 1984) 

3473 U.S. at 497-98. The Supreme Court 
was unpersuaded that the absence of a prior con- 
viction requirement “would provide civil reme- 
dies for offenses criminal in nature, stigmatize 


defendants with the appellation ‘racketeer,’ author- 
ize the award of damages which are clearly pu- 
nitive . . . and constitute a civil remedy aimed 
in part to avoid the constitutional protection 
of the criminal law.” 741 F.2d at 500, n. 49. 

4 Id. at 487. 

5473 U.S. at 489. 

6 As a result of this wave of cases, the ABA 
has recommended 10 limiting reforms to Con- 
gress. REPORT OF THE AD Hoc Civ. RICO Task 
Force 417 (1985). Although many bills have been 
filed, no limitations have been enacted. 

718 U.S.C. §1962(c). All that follows refers 
only to 1962 (c). 1962(a) & (b) require separate 
analysis. 

8 473 U.S. at 496. 

9 Haroco. Inc. v. Am. Nat’ Bank & Trust 
Co., 747 F.2d 384, 400 (7th Cir. 1984); U.S. v. 
Computer Sciences Corp., 689 F.2d 1181, 1190 
(4th Cir. 1982) (division of corporation cannot 
be RICO person) (dictum). 

10 United States v. Hartley, 678 F.2d 961, 990 
(11th Cir. 1982). 

1! McCullough v. Suter, 757 F.2d 142 (7th 
Cir. 1985). 

!2 United States v. DiCaro, 772 F.2d 131 (7th 
Cir. 1985). 

'3 But see Entre Computer Centers, Inc. v. 
FM6 of Kansas City, Inc., 819 F.2d 1269 (4th 
Cir. 1987). 

14 452 U.S. at 583 (1981). 

15571 F.2d at 898 (5th Cir. 1973). 

16 Supra note 6 at 55. 

17S. Rep. No. 91-617, p. 158 (1969), cited in 
Sedima, fn. 14. 

'8 Morgan v. Bank of Waukegan, 804 F.2d 
970, 975 (7th Cir. 1986). 

19 Bank of America v. Touche Ross, 782 F.2d 
966, 971 (11th Cir. 1986). 

2 108 S.Ct. 1219 (1988). 

2! Failure adequately to allege a pattern ac- 
counted for the affirmance of dismissals in Gor- 
don v. Etue, Wardlaw & Co., 511 So.2d 384 
(Fla. Ist D.C.A. 1987); Finkelstein v. Southeast 
Bank, 490 So.2d 976 (Fla. 4th D.C.A. 1986). 
Compare, Banderas v. Banco Centro del 
Ecuador, 461 So.2d 265, 270 (Fla. 3d D.C.A. 
1985) (“a well organized ongoing, systematic crimi- 
nal scheme . . . to defraud the government of 
Ecuador”). 
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ENTERTAINMENT, ARTS & SPORTS LAW 


Part Il 


Hollywood Moves East: 


A Legal Perspective on Feature 


art I of this article, published in 
the October Bar Journal, dis- 
cussed the first stages of feature 
motion picture development and 
the role of the entertainment lawyer in the 
development of a motion picture deal. Part 
II will consider financing and the acquisi- 
tion of rights. 

Following the acquisition of rights and 
financing, the film project moves into pre- 
production. The preproduction phase marks 
the effective commencement date of the di- 
rector’s and principal cast’s employment con- 
tracts. In a studio deal, preproduction is 
the period after which the studio agrees to 
make the movie and prior to the date of 
commencement of principal photography. 
At this stage, budgets are developed and 
finalized, completion guarantees are secured; 
special risk insurance is arranged; and 
“shoot” schedules and locations are planned. 
Satisfactory arrangements for production 
and distribution of the film are also com- 
pleted. 

The attorney’s responsibilities in prepro- 
duction cannot be overestimated. In addi- 
tion to reviewing the terms of a completion 
bond, the attorney must obtain an errors 
and omissions insurance policy for the cli- 
ent, which protects against risks associated 
with the literary material on which the pic- 
ture is based. Additionally, the attorney 
must review the script prior to the start of 
production, to eliminate potentially legally 
problematic material. A copyright report on 
the film should also be obtained. Domestic 
and foreign copyrights need to be checked 
for similar underlying material. 

The attorney should also obtain a title 
clearance report to ensure that the client’s 
final title selection is available. The attor- 
ney needs to establish that written releases 
are secured for buildings, businesses and per- 
sonal property items featured in the film. 
Moreover, the attorney should review all 
existing written agreements to confirm that 
directors, performers, creators and authors 


Motion Picture Production 


Motion picture 
production 
presents complex 
combinations of 
issues rarely seen in 
other legal forums 


by Robin A. Abraham 


providing services to the film have their re- 
spective rights and duties accurately de- 
scribed in a written contract. This is espe- 
cially important if these persons’ roles have 
been changed during the development of 
the film. 

If music is used in the film the attorney 
faces innumerable additional issues. In such 
instance, the attorney is expected to super- 
vise the drafting and acquisition of all nec- 
essary performance agreements, publishing 
agreements and synchronization licenses. If 
a composer is engaged to create original mu- 
sic for the film, the respective ownership 
rights and obligations need to be specified. 
Finally, the distribution and exploitation of 
rights based on a soundtrack record should 
be addressed. 

Perhaps the most important issues to be 
addressed are those involving production 
and distribution of the film. If not already 
arranged, the entertainment attorney may 
be requested to assist in both the selection 
and negotiation of available alternatives. The 


entertainment attorney’s counsel may be 
sought with regard to the advantages and 
disadvantages of pre-selling foreign distri- 
bution rights, entering into a negative pickup 
arrangement or signing a production/ 
distribution deal with a major studio. Al- 
though there are a panoply of other pro- 
duction and distribution arrangements avail- 
able, let us assume for purposes of example 
that a producer executes a production/ 
distribution agreement whereby a major stu- 
dio finances and produces the film, acquires 
the rights in it, but does not obligate itself 
to distribute the film. 

The production/distribution agreement 
sets forth ali of the producer’s and studio’s 
obligations in connection with the financ- 
ing, production and distribution of the film. 
The agreement establishes the manner in 
which the studio pays for the production 
of the film, the services to be rendered by 
the producer, director, and/or cast and the 
definitions of gross receipts and net profits. 
In addition to the foregoing elements, the 
agreement also specifies at what point the 
studio may substitute another producer to 
render services under the contract. This may 
occur if the producer fails to complete the 
film within the final budget or if the pro- 
ducer fails to abide by the production sched- 
ule. Despite the producer’s obligations, the 
studio is typically under no obligation either 
to produce or distribute the film. 

Often found in these contracts is a clause 
which allows the studio to proceed to pro- 
duction or abandon the picture altogether. 
If the studio proceeds to production, prin- 
cipal photography should begin within six 
months after the date of such election. If 
the studio has elected to abandon the pro- 
ject, the project is over unless the producer 
has previously acquired turnaround rights 
which allow the producer to reacquire the 
project. Before the producer can reacquire 
such rights, however, the producer must re- 
imburse the studio for its expenses, as well 
as offer profit participation for such right. 
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In a turnaround situation, the producer is 
not vested with any rights in the project 
until he pays the studio a specified buy-out 
price. If, however, the producer has obtained 
reversionary rights, the rights in the project 
automatically vest in the producer upon the 
studio’s election to abandon the project. 
Here, the buy-out price is a condition sub- 
sequent to the vesting of rights, rather than 
a condition precedent. 

In negotiating this agreement, the pro- 
ducer’s attorney typically attempts to reserve 
the right to supervise the writing and de- 
velopment of the screenplay and any 
revisions, the right to assist budget prepa- 
ration and the right to control the process 
of selecting particular personnel. The pro- 
ducer seeks to reserve the right to control 
all creative matters with regard to the pro- 
ject. In post-production activities, the 
producer’s attorney again seeks broad rights 
in distribution patterns, marketing, adver- 
tising campaigns, promotion and control or 
participation rights in the editing process. 

The studio, on the other hand, will seek 
- to limit the producer’s creative control, will 
attempt to secure sole discretion for print 
and advertising, distribution and promotion 
and, in sum, will attempt to secure singular 
control of the same rights sought by the 
producer. Depending upon the reputation 


of the producer, the production team, the 
financing and distribution needs of the pro- 
ducer, and the needs of the studio, the 
entertainment attorneys should be able to 
arrive at a reasonable agreement. From a 
practical standpoint however, a studio often 
will offer a novice producer its standard 
form contract and assert that it is nonne- 
gotiable. The entertainment attorney is shoul- 
dered with the responsibility of recognizing 
when this actually is the case. 

Assuming both the studio’s and producer's 
attorneys are able to negotiate favorable 
terms for their clients, the production/ 
distribution agreement is signed. Upon exe- 
cuting the agreement, the producer conveys 
to the studio all right, title and interest pro- 
cured pursuant to the option/ purchase agree- 
ment. In such instance, the producer usu- 
ally executes an assignment in favor of the 
studio, and agrees to execute and deliver 
all documents which the studio requires in 
order to perfect its chain of title with re- 
spect to the film project. 


Production 

Assuming all of the foregoing documents 
are in order and the studio elects to go for- 
ward, the film project should move into pro- 
duction. Production or principal photogra- 
phy is the period in which the “shooting” 


of the screenplay occurs. Then the produc- 
tion is edited; directors’ and producers’ cuts 
are made; and dialogue, soundtrack, spe- 
cial effects and music are synchronized. 

While entertainment attorneys may not 
be requested to provide daily direction dur- 
ing this phase, they may be needed to re- 
solve or clarify union disputes, provide con- 
tracts for the hiring of additional personnel, 
draft releases for additional “shoot” sites, 
supply additional insurance requirements or 
enforce contractual provisions. 

Upon completion of the film and pro- 
duction of the negative, the entertainment 
attorney is often responsible for copyright- 
ing the film and its component parts, as 
well as overseeing that the contractual pro- 
visions of the distribution agreement are en- 
forced. 


Distribution 

Distribution involves the exploitation of 
secured motion picture rights in all avail- 
able media. In a feature motion picture, the 
principal method of distribution is the ex- 
hibion of the film in movie theatres. Apro- 
ducer striving for the greatest prospect of 
profitability will attempt to obtain broad 
distribution and exploitation of his prod- 
uct. 
Typically, a distribution agreement will 
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Now, HRS uses a new, state-of- 
the-art computerized system that 
centralizes and standardizes 
reports called in from across the 
state to one, toll-free hotline— 
1-800-96-ABUSE—to handle these 
complaints. 

The Florida Protective Services 
System is a coordinated statewide 
network for reporting and inves- 
tigating abuse. Additional HRS 
investigators and social workers 
have been hired. There are new 
procedures in place. An automated 
tracking system guides investiga- 
tors in completing critical steps 
throughout their investigations. 
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mandated by law to report abuse by 
calling the abuse hotline and to 
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48 hours. 
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abuse, neglect and exploitation a 
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Please help those who cannot pro- 
tect themselves by calling a halt to 
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provide for profit participation by the pro- 
ducer, unless a distributor purchases a film 
outright. Whereas motion picture studios 
are able to distribute their own films, inde- 
pendent producers are not, and must typi- 
cally negotiate theatrical distribution rights 
to another company. 

Perhaps the issue most important to the 
parties signing a distribution agreement is 
profit participation in the film. The essen- 
tial element of this agreement is the inte- 
gral definitions, of “profit” itself. To arrive 
at this term, one option is to analyze the 
threshold source of a film’s revenue-box of- 
fice receipts. Box office receipts is defined 
as the aggregate sum paid by moviegoers 
as admission to the movie theatres. From 
box office receipts, the film’s exhibitors de- 
duct their expenses and a profit element speci- 
fied by formula in a distribution agreement 
between the exhibitors and the distributor. 
The money which the exhibitors pay to the 
distributor for the rental of the film becomes 
a measure of payment of contingent com- 
pensation to profit participants.! 

Alternatively, a profit participant may be 
entitled to a percentage of the studio’s ad- 
justed gross receipts, payment after a “break- 
even” payment after a “rolling break- 
even” or payment upon the measure of net 
profits, determined by a studio. Regardless 
of format, the distribution deal usually con- 
tains the following minimum provisions: (1) 
An advance paid to the producer by the 
distributor in exchange for the right to dis- 
tribute the film; (2) a full explanation of 
the method in which box office receipts are 
disbursed; (3) a definition of the territories 
covered by the agreement and minimum box 
office guaranties for those territories; and 
(4) a commitment by the distributor to 
spend a specified minimum amount of 
money on prints and advertising. 

In all distribution agreements rests the 
fundamental basis of profit participation. 


These agreements universaily specify that 
only upon the fulfillment of myriad condi- 
tions and contingencies, as defined through- 
out a variety of documents and clauses will 
the participants be paid their share of the 
film’s “profit.” 


Conclusion 

This article provides only a glimpse into 
the legal and business issues inherent in fea- 
ture film production. Motion picture pro- 
duction, while often referred to as “the last 
bastion of the general practitioner,” presents 
complex combinations of issues, rarely seen 
in other legal forums. Given the complexity 
of the industry, issues of financing, produc- 
tion and distribution are so inextricably in- 
tertwined, that a working knowledge of the 
sophisticated business aspects of film- 
making has become the prerequisite to 
entertainment client representation.1 


'The funds paid to the distributor from 
the exhibitor in consideration of the film rental 
are referred to as “rentals.” The definition of 
“rentals” often includes television license fees, 
sums paid for theatrical distribution outside the 
United States and sums derived from film mer- 
chandising. 

2A “break-even” is usually a multiple of 
the negative cost of the picture. The negative 
cost of the film constitutes the actual cost of 
production and is determined after the film has 
been completed. 

3A “rolling break-even” is a mobile com- 
putation point which allows the distributor to 
recoup current expenses as they arise. This re- 
sults in frequent redetermination of the break- 
even for computation of whether gross profits 
are due the profit participant. 

4 Production/ distribution agreements often 
include more than 200 pages of text, exclusive 
of exhibits. Sections of these agreements include 
explanation of production, completion and de- 
livery of the film, the distributors’ approval rights, 
the date which the production company is re- 
quired to deliver the completed film to the dis- 
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tributors, obligations of the production company 
and the distributors, responsible parties for vari- 
ous aspects of the production, responsible par- 
ties for securing production facilities, editing and 
dubbing, termination rights of all parties and 
salary explanation, payments and net profits. 
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CONSTITUTION BICENTENNIAL COMMISSION 


The ‘Living’ Constitution 


n September 17, 1787, the dele- 

gates to the Philadelphia Consti- 

tutional Convention signed what 

was to become the Constitution 
of the United States of America, the docu- 
ment which has served for the past 200 years 
as the “supreme law of the land” for the 
United States. As this paper was presented, 
in 1987, we celebrated the signing of this 
Constitution, a blueprint for the world’s 
most successful experiment in democracy. 

As we celebrated the signing of this docu- 
ment, we also celebrated its unique historical 
elasticity. It is its elasticity which has per- 
mitted the U.S. Constitution to retain its 
status as the supreme law of the land in the 
face of constantly evolving social mores and 
a constantly changing political climate. 
The purpose of this paper is to introduce 

the reader to the concept of the U.S. Con- 
stitution as a “living” constitution. In order 
to understand and appreciate fully the sig- 
nificance of this concept, we must briefly 
summarize the events in American history 
which preceded the ratification of the Con- 
stitution. The first section of this paper 
examines the Articles of Confederation, the 
precursor to the Constitution. The second 
section describes the Constitutional Conven- 
tion and the compromises which were 
necessary to the drafting of the Constitu- 
tion. The third section looks at the structure 
of the new national government as deline- 
ated by the first three articles in the Consti- 
tution. The fourth section focuses on 
limitations of power imposed by the Con- 
stitution. The final section illustrates the 
concept of the U.S. Constitution as a “liv- 
ing Constitution,” discussing the role of 
judicial interpretation in the evolution of 
meanings ascribed to the framers’ language 
[only sections 4 and 5 are printed here. See 
note on next page.] 


A Document of Limitations 
What is the Constitution—heart and soul 
and all-and-all? It is a document setting forth 


It is its elasticity 
which has 
permitted the U.S. 
Constitution to 
retain its status as 
the supreme law of 
the land 


by Judge Joseph W. 
Hatchett 


a plan for a government based on the aspi- 
rations of a people, with the creation of the 
document emanating from the consent of 
the people. It is the supreme law of the 
land.! It is the United States’ highest law; 
it expresses the permanent will of our peo- 
ple. It reflects the view that people are the 
ultimate source of political power; people 
endow their government with its institutions 
and its power. It also places limitations on 
that power. 

The Constitution is a document of limi- 
tations. Perhaps, Mr. Justice Lewis Bran- 
deis, in his dissenting opinion in Olmstead 
v. United States, 72 L.Ed. 944, 956 (1928), 
best stated what the makers of our Consti- 
tution undertook to do: 

The makers of our Constitution undertook 
to secure conditions favorable to the pursuit of 
happiness. They recognized the significance of 
man’s spiritual nature, of his feelings, and of 
his intellect. They knew that only a part of the 
pain, pleasure, and satisfactions of life are to 
be found in material things. They sought to pro- 
tect Americans in their beliefs, their thoughts, 
their emotions, and their sensations. They con- 
ferred as against the government the right to 
be let alone—the most comprehensive of rights 
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and the right most valued by civilized men. 


The right to be let alone is such a valu- 
able right. Respect for individual dignity 
leads us to expect more from ourselves and 
leads also to a more productive society. Our 
Constitution protects—as Justice Brandeis 
stated—the right to be let alone. The right 
to have government interfere in Americans’ 
lives should be instituted only when neces- 
sary to protect society. 

As between the states and the national 
government, the national government un- 
der the Constitution was to be one of limited 
authority, receiving only that authority 
ceded to it by the states. That power which 
was ceded by the states was dispersed by 
creating three branches of governmert. Fur- 
ther separation of power was assured by 
creating a legislature which would consist 
of two houses—with different terms, differ- 
ent constituencies, and different election 
schemes. (Election schemes no longer dif- 
ferent, changed by 17th amendment.) 

Let’s review some of the power limita- 
tions in the original articles of the Consti- 
tution (Art. 1, Section 9): 

(1) It forbids the taxing of articles ex- 
ported from any state;? 

(2) It forbids preferring the commerce of 
one state over that of another;3 

(3) It forbids the suspension of the writ 
of habeas corpus, except in cases of rebel- 
lion or invasion;4 

(4) It forbids the passing of a bill of at- 
tainder or an ex post facto law;5 

(5) It forbids the imposition of a capita- 
tion or direct tax, except in proportion to 
population;® and 

(6) It forbids the granting of titles of no- 
bility.’ 

So then, the original articles of the Con- 
stitution list a substantial number of 
limitations. Partly through these limitations, 
the Constitution accomplished three goals: 
(1) It decided what powers the states would 
cede to the national government; (2) it 
spread the powers ceded from the states 
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among the three branches of the national 
government; and (3) it imposed limitations 
upon the power given to the national gov- 
ernment. 

Separating the government into three 
branches and further separating the legisla- 
ture into two houses, however, was not 
enough. Although a Bill of Rights had been 
rejected at the Convention, those who feared 
a strong national government demanded a 
Bill of Rights. So to further ensure limita- 
tions upon this new national government, 
the Constitution, ratified in 1788, was 
amended by the first 10 amendments, the 
Bill of Rights, on December 15, 1791. 

While the original articles focused on pro- 
tecting the states from each other and from 
the national government, the Bill of Rights 
focused protecting individuals from the new 
national government. These 10 amendments 
were inspired by experience during colonial 
times. Here is a quick review of those pro- 
visions: 

First amendment: Congress is forbidden 
to establish a religion, to prohibit the free 
exercise thereof, to abridge the freedom of 
speech or the press, or to deny the right of 
the people peaceably to assemble and to pe- 
tition the government for a redress of 
grievances; 

Second amendment: The government is 
prohibited from infringing on the right to 
keep and bear arms; 

Third amendment: The government is pro- 
hibited from quartering soldiers in homes 
during peacetime; 

Fourth amendment: Persons are guaran- 
teed freedom from unreasonable searches 
and seizures; 


Fifth amendment: Persons are guaranteed 
a grand jury indictment before prosecution 
for a capital crime; they are protected from 
the deprivation of life, liberty, or property 
without due process of law and from dou- 
ble jeopardy and self-incrimination; and, 
finally, they are protected from the taking 
of private property for public use without 
just compensation; 

Sixth amendment: The accused is guar- 
anteed a speedy and public trial by jury in 
criminal cases, the right to confront adverse 
witnesses, and assistance of counsel; 

Seventh amendment: In civil trials, a party 
is assured the right to a jury except in petty 
cases; 

Eighth amendment: Individuals may not 
be held for excessive bail and may not be 
subjected to the infliction of cruel and un- 
usual punishment; 

Ninth amendment: Any right not men- 
tioned is retained by the people; 

Tenth amendment: All rights not specifi- 
cally given to the national government and 
not prohibited to the states remain in the 
states and in the people. 

A listing of the limitations and the guar- 
antees clearly indicates that the Constitution 
and the Bill of Rights were designed to pro- 
tect minorities. It protects political minori- 
ties, religious minorities, and economic 
minorities from undue power in the hands 
of those in control of the national govern- 
ment. 

However, a large minority—black peo- 
ple—were in America in 1787. What about 
them? The Constitution provided no guar- 
antees to black people in slavery, and the 
limitations did not protect them. At the time 


of the adoption of the U.S. Constitution, 
many black people were considered prop- 
erty—slaves. The Constitution mentioned 
slaves, by another name—“other persons,” 
but did not include them within its protec- 
tive provisions. It is correct to say that the 
U.S. Constitution did nothing for black peo- 
ple held as slaves in America at the time 
of its adoption. 

Although the Constitution did not include 
slaves, at the Convention the slave became 
the center of debate on two issues. The first 
issue in which slaves were important was 
in the determination of how to elect mem- 
bers to the House of Representatives. As 
to this election, it was determined that the 
vote should be proportionate. But, who 
should be counted? Through compromise, 
the issue was resolved in Art. I, Section 2, 
which provides: 

Representatives and direct taxes shall be appor- 
tioned among the several states which may be 
included within this union, according to their 
respective numbers which shall be determined 
by adding to the whole number of free persons, 
including those bound to service for a term of 


years, and excluding Indians not taxed, three- 
fifths of all other persons.® 


“Other persons” meant slaves. Three- 
fifths were to be counted. Three things about 
this provision need to be noted. The provi- 
sion speaks of slaves as “persons.” Not 
property? The mere fact that slaves were 
counted gave the impression that the new 
government was endorsing the concept of 
slavery. Also, note that the word “slave” 
was not used; indeed it could not be used 
in a document about freedom. 

The second issue in which slaves were sig- 
nificant regarded import and export taxes. 
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Following the concept that slaves were prop- 
erty rather than persons, slaves were “im- 
ports.” Consequently, their importation 
could be taxed. After much debate, the com- 
promise earlier mentioned was reached. This 
compromise at Art. I, Section 9 provides: 
“The migration or importation of such per- 
sons as any of the states now existing shall 
think proper to admit, shall not be prohib- 
ited by the Congress prior to the year 1808 


Why a compromise? The representatives 
from some states favored continuation of 
the slave trade while representatives from 
other states did not favor continuation of 
the slave trade. The issue became not 
whether to tax the importation of slaves, 
but whether to allow the continuation of 
the slave trade. All the delegates to the Con- 
vention knew that ratification of the Con- 
stitution would require the votes of nine 
states. The state representatives favoring the 
slave trade abandoned the fight over whether 
to be taxed for the right to continue the 
slave trade for at least the next 20 years.° 

On the issue of slavery, it is enough to 
note that slaves were simply not included, 
and the Constitution did not declare illegal 
what was known in several states as the 
“slave codes.” These codes, among other 
things, restricted the slaves’ right to assem- 
ble and move, barred teaching of reading 
or writing to slaves, provided for return of 
runaway slaves, and, of course, barred the 
bearing of arms by slaves. 

Although the original articles of the Con- 
stitution and the Bill of Rights limited the 
power of the national government, after the 

- Civil War a shift occurred. Power trans- 
ferred from the states to the national 
government. The 13th (Dec. 6, 1865), 14th 
(July 9, 1868), and 15th (Feb. 3, 1870) amend- 
ments (Civil War amendments), banning 
slavery, giving former slaves national citi- 
zenship, forbidding the denial of due 
process, guaranteeing equal protection of 
the laws, ensuring the privileges and immu- 
nities of national citizenship, and providing 
the right to vote regardless of race or previ- 
ous condition of servitude, all limited the 
power of the states. The intent behind the 
Civil War amendments was to improve the 
quality of life for the former slaves. Unfor- 
tunately, this was not the immediate result. 

Although the 14th amendment was clearly 
intended to accord full citizenship to for- 
mer slaves, it was not so limited in its lan- 
guage. Consequently, the guarantees of 
equal protection and due process of law, 
rather than being successfully asserted by 
the former slaves, were asserted by the de- 
veloping post-war business class leading the 


Industrial Revolution. In fact, the 14th 
amendment was so thoroughly comman- 
deered by the business community that its 
original purpose was almost lost. Thus, in 
1896, the states were told in Plessy v. 
Ferguson, 41 L.Ed. 256 (1816), that black 
people could be assigned to separate areas 
of conveyances and other public accommo- 
dations as long as the separate facilities were 
equal to those assigned to white people. The 
emphasis was on equal facilities, without 
regard to the 14th amendment’s purpose of 
giving to the former slave full citizenship. 


The “Living” Constitution 

When one thinks of the impact of Plessy 
on the course of American history, one re- 
alizes how important is the task of declar- 
ing what the language in the Constitution 
means. Plessy deferred the promise of the 
Civil War amendments for more than a half 
century while business entities used the 14th 
amendment primarily to decide business is- 
sues. We are fortunate that the interpreta- 
tion of the U.S. Constitution is not set in 
concrete. 

Although Plessy caused unimaginable in- 
sult and humiliation to a people for a long 
time—the effects of which still exist—the 
principles of the Constitution are broad 
enough, and the national judicial system is 
independent enough to align reality with prin- 
ciple—even though this alignment takes a 
very long time. 

The U.S. Constitution is a living consti- 
tution. This term does not refer to the fact 
that the document has been in existence for 
more than 200 years. Legal scholars use the 
term a “living constitution” to mean a con- 
stitution that is not fixed. It is a constitu- 
tion that lives from Plessy v. Ferguson, the 
“separate but equal” holding of 1896, to 
Brown v. Board, 98 L.Ed. 873 (1954), the 
“separate is inherently unequal” holding in 
1954, and to the present. 

Those who speak in terms of a living con- 
stitution are part of a school of thought 
known as the “judicial power” school. Ac- 
cording to the commentators, one is a mem- 
ber of the “judicial power school” who 
believes that until judges interpret the lan- 
guage of a constitution in a case, the con- 
stitution has little meaning. Persons of such 
school are often accused of making law 
rather than interpreting the constitution. 

Let me briefly address my position with 
respect to this school of thought. The fra- 
mers of the United States Constitution se- 
lected their language with great care—to best 
reflect their legislative intent, and the courts 
have the difficult and challenging task of 
determining how the framers’ language is 
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to be read and applied. History clearly re- 
flects that the 14th amendment was intended 
to give citizenship to former slaves, provide 
for equal protection of the laws, and to pro- 
tect life, liberty, and property through due 
processes of law. In other words, the 14th 
amendment was intended to and did nul- 
lify Dred Scott v. Sandford, 15 L.Ed. 691 
(1857), which had earlier held that slaves 
were not citizens. 

The 14th amendment uses the word “per- 
sons.” The courts have been called upon 
to define and give constitutional meaning 
to that one word time and time again. Does 
it surprise you to learn that the word “per- 
son” in the 14th amendment has been 
interpreted to include private corporations 
for some guarantees (property), but not to 
include corporations for other guarantees 
(life and liberty)? 

If one is to hold to the belief that courts 
must merely apply the principles of the Con- 
stitution to situations directly addressed by 
the framers and ratifiers of the Constitu- 
tion and its amendments, what a different 
world we would live in. Could the framers 
and ratifiers have anticipated the growth of 
and the importance of the private corpora- 
tion to American life today when they used 
the word “person” in the 14th amendment? 
If the judicial power school embraces the 
concept that the Constitution must be broad 
enough to encompass solutions to problems 
not present 200 years ago—count me among 
those who adhere to that theory. 

Persons of the judicial power school are 
fond of quoting Chief Justice John Mar- 
shall’s words in McCulloch v. Maryland, 
1 Wheaton 316, 602 (1819): “We must never 
forget that it is Constitution we are expound- 
ing . . . intended to endure for ages to come, 
and consequently, to be adapted to the vari- 
ous crises of human affairs.” Surely Chief 
Justice Marshall is correct: It is and always 
will be a Constitution we are expounding; 
true, it must endure for ages to come. The 
hard question is: How do we adapt it to 
the various crises of human affairs? Do we 
adapt it by judicial interpretation or by 
amendment? If by the amendment process, 
will we have time for anything other than 
conventions? Are we to keep the Constitu- 
tion in tune with the times, or are we to 
keep the times in tune with the Constitu- 
tion? 

We have not found the interpretation of 
the United States Constitution to be so fixed 
that current problems could not be handled 
by application of its provisions. No matter 
what each of you believes about the inter- 
pretation of any constitution, it is fair to 
say that so far, the Constitution has proven 


that it is suitable for a society of farmers 
as well as a society of multi-national cor- 
porations. It is as suitable for a society of 
horses and buggies as for an age of inter- 
continental nuclear weapons. 

Under an ideal and workable. constitu- 
tion, we are each sovereign and free to do 
what we consider necessary to preserve and 
enjoy our lives. Government results when 
sovereign persons combine with other sov- 
ereign persons, surrender some sovereignty, 
and design a plan for the common good. 


That plan is described and. defined in what. 


we call the Constitution of the United States. 
That is why the Preamble to the United 
States Constitution begins, “We the people 
of the United States” and states that we or- 
dain and establish “this Constitution for the 
United States of America.” Through this 
Constitution, Americans gave some power 
to the national government, reserved some 
power to the states, guaranteed rights, de- 
scribed a process, and stated under what 
conditions its provisions could be changed. 
It served the framers; it has continued down 
through the history of the United States to 
serve their posterity and others. 

The United States now faces issues which 
will require constitutional rulings of the great- 
est importance: Affirmative action, abortion, 
privacy as it relates to sexual conduct among 
consenting adults, religious rights, the death 
penalty, and the right to be let alone in our 
activities. The Constitution has provided the 
answers to other difficult issues and will 
guide the judges and people of the United 
States to the correct, if not the popular, an- 
swers to these issues, too. 

Although the Constitution excluded many 
black people in America at the time of its 
adoption, the interpreiation of its princi- 
ples has brought the black person in the 
United States to a new era of hope. We 
must remember that along with the protests 
of the 1960’s, the courts, using the Consti- 
tution and its amendments, made hopes and 
dreams come true, as they struck down re- 
pressive state statutes. Perhaps, that is what 
this celebration should be about. Hope. The 
hope that the United States, guided by con- 
stitutional principles can continue to be the 
best example of self government; the hope 
that we can give to the individual almost 
unlimited freedom without at the same time 
destroying the common good. 

Justice Thurgood Marshall of the United 
States Supreme Court in a recent speech 
made several points:!° 

(1) “We the people,” at the time of ratifi- 
cation, did not include slaves; 

(2) “We the people” did not include 
women when voting was at issue; 


(3) The credit for what the Constitution 
means today may not belong to the men 
who gathered in Philadelphia in 1787; 
rather, “it belongs to those who refused to 
acquiesce in outdated notions of ‘liberty,’ 
‘justice,’ and ‘equality,’ and who strived to 
better them.” 

(4) “When focusing on the events which 
took place in Philadelphia two centuries 
ago,” we must be careful not to overlook 
“the momentous events which followed, 
and thereby lose our proper sense of 


perspective.” 

(5) “The true miracle was not the birth 
of the Constitution, but its life, a life nur- 
tured through two turbulent centuries of our 
own making, and a life embodying much 
good fortune that was not.” 

I join Justice Marshall in his statement 
that: “I plan to celebrate the Bicentennial 
of the Constitution as a living document, 
including the Bill of Rights and the other 
amendments protecting individual freedoms 
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Conclusion 

As we celebrate the signing of the Con- 
stitution this year [1987], we do so with the 
proper perspective on its longevity and elas- 
ticity. In this paper, we have summarized 
the events immediately preceding the sign- 
ing of the Constitution, including the de- 
bates at the Constitutional Convention. An 
understanding of these events enhances the 
reverence with which we regard the docu- 
ment. We have examined the basic struc- 
ture for the national government of the 
United States, by looking at the first three 
articles in the Constitution. This structure 
was a novel and daring experiment in the 
18th century. 

This, too, enhances our feeling of rever- 
ence. We have discussed the Constitution 
as the document of limitations that it is. 
Looking at the Constitution this way, we 
are confronted with the reality that the fra- 
mers feared an oligarchy—the concentra- 
tion of power in a few hands. We can see 
how they resolved their concerns, and we 
are impressed by the system of checks and 
balances. Finally, we have explored the con- 
cept of the living constitution through judi- 
cial interpretation. And, it is at this point 
we must be most reverent and most 
impressed. 

The framers drafted a truly novel plan 
for a centralized government. The signifi- 
cance of the document, however, is not that 
the Constitution created a democratic sys- 
tem of government, purportedly for its peo- 
ple, because, in actuality, it did not provide 
a democracy for all its people. The signifi- 
cance of the document and the significance 
of the longevity of the document is its elas- 
ticity and adaptability to changing social 
mores and changing politics. The fact is that 
language in the Constitution, which was de- 
fined and interpreted one way in the 18th 
century, is in many cases defined and inter- 
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preted in a significantly different way to- 
day. We celebrate the signing of the Con- 
stitution, not for the document it purported 
to be in 1787, but for the document it is 
today.0 


! Article VI provides: 
This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, 
under the Authority of the United States, shall 
be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing 
in the Constitution or Laws'of any State to the 
-Contrary notwithstanding. 

2No Tax or Duty shall be laid on Articles 
exported from any State. 

3 No Preference shall be given by any Regu- 
lation of Commerce or Revenue to the Ports 
of one State over those of another: nor shall 
Vessels bound to, or from, one State, be obliged 
to enter, clear, or pay Duties in another. 

4 The Privilege of the Writ of Habeas Cor- 
pus shall not be suspended, unless when in Cases 
of Rebellion or Invasion the public Safety may 
require it. 

5No Bill of Attainder or ex post facto Law 
shall be passed. 

®No Capitation, or other direct, Tax shall 
be laid, unless in Proportion to the Census of 
Enumeration herein before directed to be taken. 

™No Title of Nobility shall be granted by 
the United States: And no Person holding any 
Office of Profit or Trust under them, shall, with- 
out the Consent of the Congress, accept of any 
present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign 
State. 

8 Changed by section 2 of the 14th amend- 
ment. 

9 Another example of the Constitution’s treat- 
ment of slaves is found in Art. IV, section 2, 
which provides: “No person held to service or 
labor in one state, under the laws thereof, es- 
caping into another, shall, in consequence of any 
law or regulation therein, be discharged from 
such service or labor, but shall be delivered up 
on claim of the party to whom such service or 
labor may be due.” 

Superseded by the 13th amendment. 

10 Marshall, Remarks, Annual Seminar of the 
San Francisco Patent and Trademark Law As- 
sociation, Maui, Hawaii, May 6, 1987. 
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ecent scientific developments 
and an evolution in legislation 
have substantially refined the 
law of paternity actions. In the 
past, a woman “in trouble” was subjected 
to vigorous legal indignities before being in 
a position to establish the paternity of her 
child, while the putative father was not 
even afforded the opportunity to do so. 
Fortunately, times have changed. A pater- 
nity action is no longer a vehicle with 
which to openly cast aspersion upon an 
unwed mother; rather the legislature and 
the judiciary have become much more con- 
cerned with what should be the true focal 
point of every such action, i.e., the best in- 
terest of the child. There were reportedly 
no fewer than 48,503 illegitimate children 
born in Florida in 1987.! Accordingly, 
every Florida practitioner should be ac- 
quainted with Florida’s paternity statute, 
F.S. Ch. 742. 


Case Example | 

Mr. Smith recently learned that his ex- 
girlfriend just gave birth. Mr. Smith’s men- 
tal calculations reveal that he and his ex- 
girlfriend had still been very much a two- 
some when the child was conceived. His 
ex-girlfriend has refused to answer his 
phone calls. Moreover, she has told mutual 
friends that the child is not his, although 
she has not identified any other man as the 
father of the child. Mr. Smith feels that his 
ex-girlfriend is lying. 
Case Example 2 

John Davis, an 18-year-old high school 
graduate, his girlfriend, and their young 
son were in an automobile accident. The 
child’s mother died as a result of injuries 
sustained in the accident. The baby has 
been living with his maternal grandparents 
since that time although John visits regu- 
larly and contributes to the support of the 
child. The grandparents have filed for per- 
manent custody and John vigorously op- 
poses the action. 
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Case Example 3 

The woman with whom Mr. Taylor has 
been maintaining a casual relationship is 
pregnant. The woman plans to abort the 
fetus, which he believes to be his. Mr. Tay- 
lor vehemently opposes the abortion and 
is unsure of his rights. 

Case Example 4 

Mr. Jones was recently served with a pe- 
tition for modification of child support 
seeking a substantial increase in support 
for the two children born during his mar- 
riage to Ms. Jones. Mr. Jones has always 
had doubts about the paternity of the chil- 
dren as his former wife was a wanton 
woman and he was out of town quite a 
bit. He would like to participate in blood 
testing to determine the paternity of the 
children. 

F.S. §742.021 provides that a paternity 
proceeding may be brought in the circuit 
court of the county wherein either the 
mother or the putative father resides. A 
paternity suit is an action in personam, so 
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one must resort to the long arm statute or 
achieve personal service within the state 
before a valid final judgment can be ob- 
tained regarding any nonresident who fails 
to appear voluntarily or who refuses to 
waive personal service.2 The Supreme 
Court recently resolved a significant con- 
flict in Florida regarding the applicability 
of the Florida long arm statute to nonresi- 
dent paternity defendants. The applicable 
portions of the long arm statute, F.S. 
§48.193(1)(b) and (e), provide that a non- 
resident can be subjected to jurisdiction if 
that individual commits a tortious act 
within the state or resided in the state prior 
to the commencement of the action. The 
conflict centered upon a determination of 
whether the failure of a putative father to 
support his alleged child constituted a tort 
for which the putative father should be 
compelled to submit to jurisdiction. 

The First District permitted the exercise 
of long arm jurisdiction under the tortious 
act provision of the statute,? while the Sec- 
ond and Third Districts held to the con- 
trary, reasoning that it cannot be a tort to 
fail to support a child not yet adjudicated 
to be one’s offspring. The Supreme Court 
resolved this troublesome conflict when it 
rendered its decision in Florida Dep't of 
H.R.S. v. Wright, —— So.2d —~, 13 
F.L.W. 264 (Fla. 1988), wherein the court 
approved the rationale adopted by the Sec- 
ond and Third Districts. The plaintiff in 
Wright, a Florida resident, had been vis- 
ited by her out-of-town boyfriend. While 
her beau did not remain in town long 
enough to establish residency, he stayed 
long enough to impregnate her. Upon be- 
ing served with a complaint for paternity 
pursuant to the Florida long arm statute, 
the defendant entered a special appearance 
for the purpose of challenging jurisdiction. 

Since the defendant did not reside in 
Florida prior to the commencement of the 
action, the only possible jurisdictional con- 
nection centered upon the viability of the 


| 
A putative father | 
has a duty to 
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ficial 

determination or 
voluntary 

acknowledgment 


“failure to pay child support as tortious ac- 
tivity” interpretation of the statute. A di- 
vided court held that one can be under no 
duty to pay child support until there has 
been an adjudication of paternity. Hence, 
the court reasoned, the defendant commit- 
ted no tort in failing to support his child 
and jurisdiction would not stand. 

The Wright dissent voiced concern that 
the majority opinion precluded a cause of 
action based upon a breach of a duty with- 
out providing any alternative means of liti- 
gating that breach.5 Moreover, it was 
pointed out that the typical tort action 
does not carry with it a requirement that 
the existence of a duty be adjudicated prior 
to the determination of its breach. A trial 
attorney is not required to go to trial on 
the existence of the supermarket’s duty to 
keep the banana peel off the floor before 
being permitted to sue for the injuries re- 
sulting from the slip and fall. 

The majority decision, while making it 
more difficult to pursue an adjudication of 
paternity against a nonresident defendant, 
does not completely leave the mother and 
child without a remedy. Specifically, the 
Department of Health and Rehabilitative 
Services is authorized, pursuant to F.S. 
§409.2561, to seek assignment of a pater- 
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nity claim when certain state benefits are 
provided to a woman for the care of her 
illegitimate child. Accordingly, HRS might 
well be in a better position than an indi- 
gent mother to maintain an action in the 
defendant’s home state. 

Additionally, paternity statutes typically 
provide for costs and attorney’s fees to be 
assessed against the putative father. Flor- 
ida provides, pursuant to F.S. §742.031, 
that a court can order the putative father 
to pay numerous expenses, including attor- 
ney’s fees, medical expenses, and the costs 
of the paternity proceeding. The statutory 
promise of reimbursement should, in the- 
ory, serve as incentive for a woman to pur- 
sue such an action. Conversely, a man who 
has successfully defended a paternity ac- 
tion is typically not entitled to a compa- 
rable award of fees and costs.® 

Historically, a paternity action could be 
brought only by an unmarried woman. Ac- 
cordingly, a married woman who ques- 
tioned the paternity of her child was fore- 
stalled a legal remedy and the child was 
presumed to be the progeny of the 
woman’s husband. The strong presump- 
tion of legitimacy, while grounded in the 
admirable public policy of protecting mi- 
nor children, nevertheless made for some 
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interesting case law. Ultimately, in the 
seminal case of Gammon v. Cobb, 335 
So.2d 261 (Fla. 1976), the Supreme Court 
of Florida held that it was unconstitutional 
to distinguish between married and unmar- 


ried women in the context of paternity ac- 


tions. Gammon involved a situation 
wherein the circuit court dismissed a pater- 
nity action filed by a married woman 
against her live-in lover of 20 years. Al- 


though the woman had been married prior 


to acquiring her roommate, she had never 
procured a dissolution of the marriage, de- 
spite the fact that she bore her boyfriend 
seven children. The circuit court dismissal 
was based upon the fact that only an un- 
married woman was entitled to bring an 
action for paternity, and the children were 
presumed to be the offspring of the plain- 
tiffs long lost husband. 


Disparate Gender Treatment 

The inability of a father to establish his 
rights with respect to a child born out of 
wedlock did not always trouble Florida 
courts. This disparate gender treatment ap- 
pears to have been based upon the ration- 
ale that at common law a putative father 
had the ability to acknowledge an illegiti- 
mate child if he was interested in doing so, 
and hence would have no real need to 
bring an action for paternity. However, 
since a putative father had only tenuous 
rights of visitation or custody absent the 
approval of the child’s mother, the right to 
sign an acknowledgment of paternity was 
a hollow remedy for a man truly interested 
in establishing a relationship with his ille- 
gitimate child.” 

Perhaps the greatest injustice of the 
“woman only” limitation befell the minor 
child. Specifically, an illegitimate child had 
no right to establish paternity should the 
mother fail to do so. A mother who chose 
to take a lump sum payment, or no pay- 
ment at all, in release of a child support 
obligation did so to the peril of the child, 
since the child was left with no recourse to 
pursue necessary support in the future. 
Fortunately, standing to pursue a paternity 
action has been greatly expanded. Pursu- 
ant to F.S. §742.011 any woman, married 
or unmarried, any man, or any child may 
bring an action to establish paternity. 
Moreover, the child’s right to pursue a pa- 
ternity action is independent of the 
mother’s right. Hence, the child of a 
mother who executed a release of the child 
support obligation was not barred from 
proceeding against the father. Accord- 
ingly, in Case Example 1, Mr. Smith 
would be entitled to bring a paternity ac- 


tion to establish his parental rights, if any, 
regarding the child born to his girlfriend. 

Although F.S. §744.301(1) clearly pro- 
vides that the mother of an illegitimate 
child is its natural guardian, a natural fa- 
ther is entitled to seek shared parental re- 
sponsibility with the concomitant privi- 
leges and obligations of such an award. 
The shared parental responsibility statute 
does not distinguish between married and 
unmarried parents and has been consis- 
tently applied to establish parental rights 
with respect to illegitimate children.? Fur- 
ther, a putative father has a right to be ad- 
judicated the custodial parent even absent 
a finding of unfitness on the part of the 
mother.!° As is typical in custody disputes, 
the critical criterion in an action between 
unmarried parents centers upon that which 
is in the best interest of the child.!! 

The logical extension of this analysis re- 
lates to the entitlement of a putative father 
to custody of his child upon the death of 
the child’s mother. In Case Example 2, 
John Davis would most certainly be in a 
position to challenge successfully the 
grandparents’ petition for custody.!2 The 
Supreme Court has specifically held that 
the natural father of an illegitimate child 
is affirmatively entitled to an award of cus- 
tody upon the mother’s demise absent a 
showing of unfitness.!3 Moreover, an un- 
wed father cannot be presumed to be unfit 
per se.!4 There appears to be a different 
standard employed with respect to a cus- 
tody dispute between a natural parent and 
a third party. In such a case the best inter- 
est of the child, while important, is not the 
only consideration. That is, custody may 
be awarded a third party over the objec- 
tions of a parent only upon a showing that 
an award to the parent would actually 
prove detrimental to the child, even if the 
third party is more educated, intelligent, 
monied, and upstanding than the natural 
parent.!5 


The rights afforded a putative father re- 
garding his offspring are not all inclusive. 
For example, the only district court which 
appears to have directly considered the 
question has definitively held that a pro- 
spective unmarried father has absolutely 
no standing to prevent a woman from ter- 
minating her pregnancy.!© The law is un- 
equivocal on the issue. Therefore, Mr. 
Taylor has absolutely no rights with re- 
spect to the fetus carried by his girlfriend 
as outlined in Case Example 3. It should 
be noted that the only apparent distinction 
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between married and unmarried men on 
this issue concerns “notice.” 

While an unmarried woman has abso- 
lutely no obligation to advise the prospec- 
tive father of an impending abortion, F.S. 
§390.001(4)(b) requires that a husband be 
given notice of an upcoming abortion so 
that he may have an opportunity to con- 
sult with the wife regarding the procedure. 
He has no right to prevent the procedure 
and the wife’s written statement to her 
physician that such notice and opportunity 
have been given will serve to satisfy the 
statutory notice requirement. Moreover, 
no notice is required when the wife pro- 


vides a written statement to her doctor 
noting that the husband and wife are living 
apart or estranged. 


Child’s Need for Support 

While the preceding paragraphs have fo- 
cused on the rights of unwed fathers, the 
child’s need for support cannot be forgot- 
ten. An illegitimate child’s right to support 
parallels that of a legitimate child. A puta- 
tive father has a duty to support his illegiti- 
mate child upon a judicial determination 
or voluntary acknowledgment of paternity. 
While prior law provided for bare mini- 
mum levels of support based upon the age 
of the child, today’s courts would look to 
the child support guidelines of F.S. §61.30 
for assistance in establishing an adequate 
level of support, which can include a re- 
quirement to maintain health insurance 
coverage.!7 

Although a putative father cannot be 
held in contempt for failure to pay child 
support prior to an adjudication of pater- 
nity, he may be charged with retroactive 
support upon such a determination.!* Of 
course, the obligation to support the child 
continues only through the child’s minor- 
ity. Accordingly, the mother’s right to 
bring a paternity action ends when the 
child reaches 18, although the child may 
bring an action until four years subsequent 
to reaching majority.!9 

A putative father need not necessarily 
“roll over” and admit defeat when an ac- 
tion for paternity and support is filed 
against him. Frequently, defenses are avail- 
able to him, including sterility, impotence, 
and a lack of access to the mother. More- 
over, recent scientific developments have 
made paternity actions less of a guessing 
game for all concerned, although present 
scientific tests are by no means totally con- 
clusive. 

Pursuant to F.S. §742.12, a court can re- 
quire that the parties submit to scientific 
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testing, the results of which will be weighed 
along with other evidence. The most 
widely used test at present is the Human 
Leukocyte Antigen (HLA) test which, to- 
gether with two other red blood cell tests, 
can establish a “probability” of paternity. 
If the results of an HLA test demonstrate 
a probability of paternity of 95 percent or 
more, a rebuttable presumption of pater- 
nity is established. The court is free to en- 
ter a summary judgment in favor of the 
mother and child if the presumption goes 
unrebutted by the putative father. 

Practitioners would do well to investi- 
gate DNA typing, a test which appears to 
be gaining acceptance within the scientific 
community. Deoxyribonucleic Acid, or 
DNA, is the material of which chromo- 
somes are comprised. Three techniques of 
DNA typing are currently commercially 
available in the U.S.: DNA Fingerprinting, 
the DNA-Print Test, and DNA Amplifica- 
tion.” 

DNA Fingerprinting is perhaps the most 
widely recognized method of DNA typing, 
and it has been said that the test provides 
positive identification rather than merely 
an exclusion or probability of paternity. 
The second method of DNA typing, the 
DNA-Print Test, was utilized in November 
of 1987 when an Orlando man was con- 
victed of rape. Expert testimony in that 
case revealed that his DNA prints matched 
those of the suspect and that only one indi- 
vidual in five million would have the same 
print. Finally, DNA Amplification, while 
less specific than the other approaches, can 
be used with significantly less biological 
material than is required for the others. 
Continued study and research is necessary 
before DNA typing attains the level of ac- 
ceptance afforded HLA tests by the scien- 
tific and legal communities. The possibility 
that a scientifically conclusive test will be 
developed in the near future is exciting. Of 
course, the level of excitement would de- 
pend upon on which side of the complaint 
for paternity one sits. Regardless, DNA 
typing warrants close consideration. 

The level of certainty provided by the 
scientific community might well assist Mr. 
Jones in establishing the nonpaternity of 
the children born during his marriage to 
Ms. Jones as outlined in Case Example 4. 
However, the law precludes such a deter- 
mination. A man or woman who wishes 
to challenge the paternity of a child born 
during a marriage must do so prior to the 
entry of a final judgment of dissolution of 
marriage. A dissolution of marriage pro- 
ceeding is res judicata and bars a subse- 
quent redetermination of the paternity of 


a child, at least with respect to the husband 
and wife, when the final judgment deter- 
mines that the child was born of the mar- 
riage.2! 

Typically, a woman might challenge pa- 
ternity within the context of a dissolution 
action when she intends to marry the fa- 
ther of her child subsequent to the divorce 
or she objects to visitation between the 
child and the husband. The situation is 
particularly heart wrenching when the as- 
tonished husband had no idea that the 
child was not his offspring and has loved 
and raised the child as his own. Many ju- 
risdictions have found it troublesome to 
wrest away parental rights in such an in- 
stance and have employed the doctrine of 
equitable estoppel to achieve an acceptable 
result.22 The Fourth District held that the 
wife was estopped from challenging pater- 
nity, and an order compelling submission 
to an HLA test was error, when the wife 
had represented to the husband that he 
was the father of the child and had ac- 
cepted the husband’s support, care, love, 
and affection for the child. Practitioners 
will probably see a rise in the utilization 
of this “equitable parent” theory as hus- 
bands seek to combat the trauma resulting 
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from the destruction of a longstanding pa- 
rental relationship. 

In essence, although scientific develop- 
ments might eventually make the actual 
determination of paternity an open and 
shut case, the issues which are ancillary to 
paternity proceedings, which include child 
support, equitable parental rights, custody, 
and visitation, together with the rapid rise 
in illegitimate births, require that practi- 
tioners stay attuned to the constantly 
changing law of paternity in Florida.) 
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Typing, 24 Tria 56 (Sept. 1988). 

21 Holmes v. Owens, 508 So.2d 563 (Fla. 2d 
D.C.A. 1987); Decker v. Hunter, 460 So.2d 
1014 (Fla. 3d D.C.A. 1984). 

22 See e.g. In re Paternity of D.L.H., 419 
N.W.2d 283 (Wis.App. 1987); Atkinson v. At- 
kinson, 408 N.W.2d 516 (Mich.App. 1987); 
Adoption of Young, 364 A.2d 1307 (Pa. 1976). 

3 T.D.D. v. M.J.D.D., 453 So.2d 856 (Fla. 
4th D.C.A. 1984); see also Nostrand v. Olivieri, 
427 So.2d 374 (Fla. 2d D.C.A. 1983). 


GOVERNMENT LAWYERS 


Who’s the Client? 


The Government or the 
Government Official? 


laintiffs seeking greater damages 
for illegal government action than 
permitted under the Florida lim- 
ited waiver of sovereign immunity 
invariably find their way to 42 U.S.C. 
§1983', which supports a claim for money 
damages without cap or limitation. 

Plaintiff must prove two essential elements 
to state a claim under 42 U.S.C. §1983: 
Some act occurred (1) “under color of state 
law” which resulted in (2) deprivation of 
federal rights.2 

Recently, some courts have determined 
that a conflict of interest exists when the 
same attorney represents the government as 
a defendant and the government’s employ- 
ees as co-defendants in the same §1983 liti- 
gation. Florida law is well established that 
public bodies are obligated to furnish coun- 
sel or to pay counsel fees to defend officials 
who are sued in connection with the per- 
formance of public duties.? In Manganella 
v. Keyes, 613 F. Supp. 795, 797 (D. Conn. 
1985), the court held “inherent conflict of 
interest arises in a §1983 action ... as dif- 
fering theories of liability and differing de- 
fenses are applicable to each defendant.” Man- 
ganella relies in large part on Dunton v. 
Suffolk County, 729 F.2d 903 (2d Cir. 1984), 
citing, Van Ootegham v. Gray, 628 F.2d 
488, 495 n.7 (Sth Cir. 1980), affd in part, 
654 F.2d 304 (Sth Cir. 1981) (en banc), cert. 
denied, 455 U.S. 909 (1982). 

In Dunton, both a police officer and his 
county employer were sued; both were rep- 
resented by the county attorney. The offi- 
cer asserted his qualified immunity defense 
(acting within government policy), and the 
county attorney asserted the county’s best 
defense (the officer’s acts were personal, not 
within his police officer role and no gov- 
ernment policy relevant to the officer’s act 
existed). Based solely on the clear conflict, 
the appellate court reversed the jury verdict 
against the employee and remanded for dis- 
missal of the complaint against the 
employee. 


| 


Some courts have 
determined 
potential conflict in 
defending both the 
government and 
the employee in 
§1983 actions 


by Linda Renate Hughes 


In Coleman v. Smith, 814 F.2d 1142, 1147 
(7th Cir. 1987), the Seventh Circuit agreed 
with Dunton in principle: “When conflict- 
ing interests of a serious nature are at stake 
among joint parties, simultaneous represen- 
tation by counsel undermines the fairness 
of the judicial process.” Nonetheless, the Sev- 
enth Circuit clearly disavowed a per se “no 
joint representation” rule.4 The Coleman 
court, on a balancing of facts, determined 
no conflict existed in its facts due to the 
village’s early legal concession that the em- 
ployees had acted within the scope of their 
official duties.* 

The cases are in agreement that the con- 
flict arises because the government’s abso- 
lute and complete defense is that no official 
policy or custom existed under which the 
employee acted.© The employee’s best de- 
fense is that he acted pursuant to an offi- 
cial policy. One lawyer cannot represent the 
two contrasting positions to the same court, 
but if the government agrees the employee 
acted within the scope of employment, the 
potential for conflict is minimized. 


Possible punitive damages and attorney’s 
fees charged against the employer raise an- 
other conflict issue.’ If the government suc- 
cessfully defends, the employee may be per- 
sonally liable to pay punitive damages in 
addition to paying actual compensation for 
the loss suffered by the plaintiff. Under such 
an outcome, the government could not le- 
gally pay public funds to satisfy the dam- 
age award because it was blameless and the 
employee acted outside the scope of em- 
ployment — outside “official policy.”* Pur- 
suing the same logic, under federal law, a 
state may not be held liable for attorney’s 
fees in a lawsuit against employees in their 
individual capacity.? This result may sup- 
port the employee’s contention that the em- 
ployee was not properly represented at trial. 
Also, the employee’s failure to timely ob- 
ject to multiple representation does not op- 
erate as a waiver.!0 

The best and most recent analysis of the 
attorney’s potential ethical conflict appears 
in Ross v. U.S. Army Corps of Engineers, 
et al, 1987 U.S. Dist. Lexis 10278 (N.D. 
IU. 1987) (Buckles, Mag.).!! One law firm 
represented both the deputy sheriff and the 
county; the court found no present conflict 
existed, but withheld its final determination 
on any potential conflict pending disposi- 
tion of the employee’s motion for summary 
judgment. The court ruled that if the mo- 
tion for summary judgment were denied, 
it would require the employee to consult 
with independent counsel and submit an af- 
fidavit stating independent counsel was 
sought and “explaining in sufficient detail 
their awareness of a possible conflict ... 
and their consent . . ., as well as their agree- 
ment that Johnson acted in his official ca- 
pacity.” There is no discussion as to who 
pays for the independent consultation but 
since the conflict dilemma seems to be placed 
at all times on the government entity’s coun- 
sel, the prudent government should pay for 
the initial consultation fee. The Ross court 
also directed the law firm to consider its 
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“continuing obligation to remove itself if 
it discovers a conflict. . . .” 


Overview of Interplay with 
Sovereign Immunity 

Under 42 U.S.C. §1983, states have sov- 
ereign immunity but counties and local gov- 
ernment bodies do not.!2 Under Florida law, 
local governments possess only limited im- 
munity with respect to negligence or tort 
claims and such claims may be addressed 
in a §1983 action under pendent jurisdic- 
tion.!3 Federal §1983 law, however, is nei- 
ther strictly analogous nor instructive in ana- 
lyzing state claims because negligence is 
insufficient to state a constitutional tort.!4 

The “conflict of interest” arising in fed- 
eral cases is generally avoidable in state tort 
litigation and many county attorney’s of- 
fices have defended both the government 
and the employee without apparent conflict 
because the defenses are not conflicting. The 
state is not liable for (1) acts outside the 
scope of employment or (2) bad faith acts.!5 
The government’s defense is no legal wrong 
occurred or, if it occurred, it occurred “out- 
side the course of employment.” The 
employee’s defense is no wrong occurred, 
but, if it occurred, any error was made in 
good faith, without malicious purpose and 
with less than wanton, willful disregard. 
Thus, an “outside scope of employment” de- 
fense by the government and less than “bad 
faith” defense by the employee brings iden- 
tical results: no liability to either. The de- 
fensive positions are not automatically in 
conflict as they are in federal §1983 actions. 


Outside Florida, potential §1983 conflicts 
are sometimes legislatively avoided by em- 
powering the municipality to waive its rights 
to reimbursement from the employee and 
agreeing to pay any judgment entered 
against the employee — both for malicious 
or wanton acts.!6 Such a waiver cannot be 
made in Florida because the agreement to 
pay a judgment for malicious employees’ 
acts legally fails for lack of public purpose 
to the payment. 

Most likely the Connecticut issue would 
not surface in Florida, because Florida com- 
plainants initially choose whether the tort 
was suffered in the course of employment 
(entity defendant) or outside the course of 
employment and in bad faith, malicious pur- 
pose or wanton and willful disregard (em- 
ployee defendant). To maintain suit against 
the employee, the plaintiff alleges both out- 
side scope and bad faith. If the complainant 
alleges “in the course of employment,” the 
lawsuit must be against the county. When 
the complainant alleges both in the alter- 
native, an early and detailed deposition of 
the plaintiff likely will result in partial sum- 
mary judgment on one of the two conflict- 
ing allegations. 

Under current Hillsborough County 
board policy, the challenged employee may 
either defend with a private attorney or util- 
ize the county attorney’s office. If the 
employee who has chosen private represen- 
tation prevails, the county reimburses pri- 
vate counsel. As a practical matter, the 
government attorney should early-on obtain 
written consent from the employee to 


representation by the government’s in- 
house counsel and make a preliminary de- 
termination as to whether facts support the 
“malicious purpose” allegations. If no fac- 
tual basis exists, the defended employee may 
prevail either at the summary judgment stage 
or with a directed verdict.!7 

Section 1983 law changes on a monthly, 
if not daily, basis so the government prac- 
titioner who does not regularly defend 
against §1983 actions is well-advised to in- 
stitute a schedule of continuing legal edu- 
cation courses in the area to doublecheck 
every legal pleading or document filed 
against current LEXIS or WESTLAW re- 
search, to seek consultation with an attor- 
ney who regularly practices in the area, or 
most conservatively, the government attor- 
ney should undertake all three. 


Conclusion 

May government counsel represent both 
the government and individual employees 
in a federal civil rights action? Probably yes, 
so long as no obvious conflict of interest 
exists, and the employee consults independ- 
ent counsel and files a sworn affidavit that 
he is aware of the potential risks of conflict 
and consents to representation by the gov- 
ernment attorney’s office. Some courts have 
required the additional protection to indi- 
viduals of entity/employee agreement that 
the employee acted in his official capacity 
and that the entity will not argue otherwise. 

Use of the three-part affidavit solution 
identified by Magistrate Bucklo in Ross is 
recommended: (a) require the employee to 


ETHICS 


QUESTION? 


Call The Florida Bar's Toll-Free 
ETHICS WATS LINE 


1-800-235-8619 si 
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state independent counsel has been con- 
sulted; (b) state employee is aware of po- 
tential risks of conflict; and (c) give informed 
consent to multiple representation in pend- 
ing action.) 


' Fra. Stat. §768.28 (1987) sets forth the lim- 
ited sovereign immunity waiver. Section 
768.28(9)(a) provides, in part, that an employee 
cannot be a named defendant for acts “in the 
scope of his employment ... unless he acted 
in bad faith, with malicious purpose, or wanton 
and willful disregard.” The state cannot be li- 
able for employees’ acts either (1) outside the 
scope of employment or (2) bad faith acts. Sec- 
tion 1983, the federal civil rights statute, in whole, 
provides: 

“Every person. who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen 
of the United States or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party 
injured in an. action at law, suit in equity, or 
other proper proceeding for redress. For the pur- 
poses of this section, any Act of Congress appli- 
cable exclusively to the District of Columbia shall 
be considered to be a statute of the District of 
Columbia.” 

2 Parratt v. Taylor, 451 U.S. 527, 535 (1981). 

3 Fia. Stat. §111.07 (1987); Lomelo v. City 
of Sunrise, 423 So.2d 974, 976 (Fla. 4th D.C.A. 
1982), pet. for rev. dism., 431 So.2d 988 (Fla. 
1983). For authorization to pay public funds, 
see also 1985 Op. Att’y. Gen. Fla. 085-51 (July 
8, 1985); 1978 Op. Att’y. Gen. Fla. 078-97 (July 
18, 1978); 1978 Op. Att’y. Gen. Fla. 078-48 (Mar. 
16, 1978); 1977 Op. Att’y. Gen. Fla. 077-37 (Mar. 
31, 1977); 1975 Op. Att’y. Gen. Fla. 075-260 (Oct. 
10, 1975); 1974 Op. Att’y. Gen. Fla. 074-124 (Apr. 
18, 1974); 1972 Op. Att’y. Gen. Fla. 072-86 (Mar. 
21, 1972); 1986 Op. Att’y. Gen. Fla. 086-35 (Apr. 
30, 1986); 1977 Op. Att’y. Gen. Fla. 077-103 
(Sept. 29, 1977). 

4814 F.2d at 1148, citing Dunton, 729 F.2d 
at 908 n.4, and Clay v. Doherty, 608 F.Supp. 
295, 304 (D.C. Ill. 1985)(citing DR-5-105B and 
DR-5-165C: Required defendants to confer with 
independent counsel and submit affidavits indi- 
cating awareness of risk and informed consent 
to co-representation). 

5 Accord Sherrod v. Berry, 589 F.Supp. 433, 
437-38 (N.D. Ill. 1984) (municipality acknowl- 
edged employee acting within scope of 
employment). 

© Monell v. New York Dept. of Social Serv- 
ices, 436 U.S. 658 (1978). Under Monell, respon- 
deat superior is not an actionable theory. 

7 Local governments are absolutely immune 
from punitive damage liability. City of Newport 
v. Fact Concerts, 453 U.S. 247 (1981), but puni- 
tives are sometimes recoverable from: individu- 
als, Smith v. Wade, 461 U.S. 30 (1983) (jury to 
weigh specific conduct, deterrent value of puni- 
tives, and balancing of harm). 

8 See Fra. Stat: §§129.08 and 111.07 (1987); 
cf. Lomelo v. City of Sunrise, 423 So.2d 974, 
976 (Fla. 4th D.C.A. 1980), pet. for rev. dism., 
431 So.2d 988 (Fla. 1983). See also note 3. 


9 Kentucky v. Graham, 473 U.S. 159 (1985). 

1 Dunton v. Suffolk County, 729 F.2d 903 
(2d Cir. 1984). 

'! Note: Under Florida law, law enforcement 
officers’ defense is controlled by a different stat- 
ute: Fia. Stat. §111.065 (1987). 

Lake Country Estates v. Tahoe Regional 
Planning Agency, 440 U.S. 391 (1979); Port 
Authority PBA v. Port Authority of N.Y. & 
N.J., 819 F.2d 43 (3d Cir. 1987). 

3 Williams v. Bennett, 689 F.2d 1370 (11th 
Cir. 1982); specific discussion of Fra. Stat. 
§768.28 (1987) is outside the scope of this 
article. 

'4 Daniels v. Williams, 474 U.S. 327 (1986). 
See also Kuhar v. Wells, Case No. 88-147 (M.D. 
Fla. Apr. 15, 1988). A closer parallel may be 
drawn to the Federal Tort Claims Act. 

15 Fra. Stat. §768.28(9)(a) (1987); see note 1. 

16 Manganella v. Keyes, 613 F.Supp. 795, 798 
(D. Conn. 1985). 

In a recent unreported case, A.P. Alumi- 
num v. Martoccia v. David Jones, Case No. 85- 
8042 (Fla. Hillsborough County Ct. 1988), the 
court awarded $2,183 in attorneys’ fees to pub- 
lic employee Jones because the lawsuit presented 
a “complete absence of justiciable issue.” Three 
private defendants claimed attorneys’ fees in the 
range of $5,000 to $16,000. If Jones had sought 
private counsel and prevailed at trial, but failed 
to recover his legal expense from the court, 
Hillsborough County would have been required 
to reimburse under the current board policy. In- 
house representation provides obvious cost- 
effective benefits. 


Linda Renate Hughes graduated with hon- 
ors.from Wayne State University in 1980 
where she was elected to the Law Re- 
view. After a federal clerkship, she prac- 
ticed in labor law and served as adjunct 
professor of law at the University of De- 
troit. She joined the Hillsborough 
County Attorney’s Office in 1985 and 
defends the county in complex litigation 
and federal matters. This article is pre- 
pared on behalf of the Government Law- 
yers’ Committee of The Florida Bar. 
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No Fault Automobile 
Accident Law 

It would have been difficult to imagine 
20 years ago that we would in the near fu- 
ture accept the institution of no fault 
reparations for traffic accidents. Half of the 
states in the United States now provide for 
some type of first party payment system. 
Some of these are no more than an ex- 
panded medical payments coverage, a 
standard term of the familiar family auto- 
mobile liability policy. But a significant 
number of states have coupled this with re- 
strictions on the common law tort action 
by erecting verbal or monetary thresholds. 
How to overcome such an obstacle to re- 
covery of pain and suffering damages is 
undoubtedly the primary focus in serious 
injury claims. How to obtain for the traffic 
victim all of the no fault benefits due him 
or her must be the initial concein of a re- 
sponsible practitioner. 

Author Josephine Y. King states the pur- 
pose of her treatise, No Fault Automobile 
Accident Law: “To present the jurisprudence 
of no fault reparations in a form useful to 
attorneys and others concerned with the ap- 
plication and development of compensation 
law.” (Preface at viii). Considerably more 
than this single objective is achieved due 
to the logic of the organization, the selec- 
tion of topics, the inclusion of some (but 
not too much) theory and history and the 
sharp and concise analysis of cases and stat- 
utes, all delivered in a sophisticated, literate 
style. 

Thankfully, the author and publisher have 
resisted the temptation to produce a three- 
or four-volume opus filled with repetitious 
and outdated statutes; instead they have pro- 
duced a convenient one-volume distillation 
of a vast amount of information. For the 
solo practitioner or small office practice, it 
is economically difficult if not impossible 
to invest in multi-volume publications on 
the many subjects of the law which a gen- 
eral practitioner encounters. A great advan- 
tage of Professor King’s treatise is that it 
provides in one volume the substantive law 
which will permit an attorney to focus his 
case within a statutory framework and very 
likely find a decision which is on point in 
answering the issues presented. Chapter 2, 
which summarizes the no fault law of each 
state, is followed by topical chapters com- 
bining statutes and decisions in a compara- 
tive law analysis. 

The key questions arising in contests be- 
tween the insured and insurer relate to 


| BOOKS 


coverage. The author reduces the details to 
a basic formula: covered vehicle + covered 
person + covered use + covered injury = 
entitlement to no fault benefits. Chapters 
4 to 8 scrutinize the factors of this formula. 
The third chapter “Constitutional Issues” 
examines the development of no fault the- 
ory from the time when workers’ compen- 
sation statutes were introduced through the 
vigorous challenges in the 1970s to auto- 
mobile no fault laws. With impeccable 
scholarship the author documents the liti- 
gation in state courts challenging the 
constitutionality of the various no fault laws. 
It is interesting to note some of the par- 
allels to the introduction of workers’ 
compensation laws; in most instances here, 
too, the opposing arguments proved unsuc- 
cessful. The precedential Michigan litigation, 
Shavers v. Kelley, 402 Mich. 554 (1978), 
cert. denied, 442 U.S. 934 (1979), is fully 
explored for the breadth of its due process 
concerns relating to the state’s no fault sys- 
tem and insurers’ underwriting, ratemaking 


‘and other long-accepted practices. The Michi- 


gan Supreme Court mandated revisions in 
the methodology by which the insurance in- 
dustry conducted its underwriting proce- 
dures and the manner in which the industry 
and the state arrived at the rates set for clas- 
sifications of motorists. The court’s theory 
was that since no fault insurance coverage 
was mandatory in Michigan, the consumer 
had a right to fairness and public responsi- 
bility on the part of those who determined 
rates, as well as a right to more ccmplete 
information and an opportunity to challenge 
the terms of coverage offered by insurers. 

As the author points out, this may be a 
significant result of no fault constitutional 
litigation if consumers, attorneys and regu- 
lators demand more responsiveness and 
public accountability on the part of the in- 
surance industry, an industry which enjoys 
a long standing relationship with state in- 
surance departments and state legislative 
committees. We are witnessing in 1988 a 
major attack by state attorneys general on 
liability insurers alleging anti-competitive con- 
duct. The current claims are not identical 
to those raised in 1978 but some of the un- 
derlying issues are commonly shared-fair- 
ness to the consumer and protection of free 
competition. 

The book is of significance beyond the 
particular field of automobile accident liti- 
gation. National and state executive offices 
have commissioned studies of alternatives 
to litigation and tort liability in personal 
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injury cases resulting from medical inter- 
vention (or nonintervention). Medical 
societies and bar associations have also in- 
itiated studies in these related fields. Various 
no fault schemes, arbitration, mediation and 
other interventions, to resolve disputes and 
obtain compensation without a court con- 
test, are being considered. Motor vehicle no 
fault reparations having been accepted in 
some form or other in half of the states pro- 
vide an important data base. The common 
law gloss which has now embellished the 
bare statutory structure offers a source of 
reasoning and analysis. 

Notwithstanding the weighty policy issues 
which are raised by a transfer of no fault 
ideology to other classes of injury, the 
author’s primary purpose is to write a prac- 
tical treatise canvassing the common and 
uncommon events and instrumentalities 
which generate no fault claims. A particu- 
larly useful section of the book treats the 
law applicable to a great variety of sub- 
vehicles, which the author refers to as “a 
barnful of automotive sports.” This conjures 
up a picture of the kind of contraption young- 
sters in rural areas would assemble from 
odd parts. Today, the access to motorbikes, 
go-carts and dunebuggies is easier and the 
sub-vehicle is not restricted to rural areas 
but is a dangerous favorite wherever ven- 
turesome young persons have access to the 
roads. 

When a client’s son or daughter is in- 
volved in an accident with one of these 
intriguing conveyances, an attorney will find 
assistance in these pages in determining if 
the applicable state no fault system covers 
such a vehicle. Additionally, the complicated 
law pertaining to motorcycle accidents is 
simplified and rendered more understand- 
able and accessible by the author’s analysis; 
four basic rules of coverage are derived from 
the statutory and case law, a very useful 
classification of the subject. 

Finally, one ought to underline a quality 
quite important in a treatise which assays 
the task of “stating the law.” The author 
writes impartially, not attempting to con- 
demn or proselytize. Readers may continue 


‘to champion or to exalt, to disdain or to 


distrust no fault; but by consulting this text, 
they will certainly know more about it. 
(Wiley Law Publications, 1987, 442 pages, 
$185). 
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LABOR LAW 


Some Low Visibility Issues 
of Statistical Proof of 
Employment Discrimination! 


here is an all-too-prevalent notion 

that presumptively the plaintiff ai- 

leging disparate treatment in an 

individual Title VII case should pat- 
tern proof in accordance with the McDon- 
nell Douglas/ Burdine? body of case law. 
There is, of course, no caselaw basis for this 
point of view. 

It is clear from the body of law culmi- 
nating in Burdine that the pattern of proof 
articulated in those cases is one which pre- 
sents the plaintiff with an opportunity to 
hear a minimal burden in proving a prima 
facie case. The rub may, of course, be felt 
when the plaintiff is required to prove “pre- 
text” if the employer articulates a legitimate 
nondiscriminatory reason for its actions. 

Statistical proof is available to an indi- 
vidual plaintiff and is probably present in 
some form in the majority of such cases of 
disparate treatment. The plaintiff who un- 
dertakes such proof may actually shift the 
burden to the employer with this proof* or 
the evidence may merely be corroborative.5 

In either case, if the plaintiff shoulders 
this burden beyond the bare bones require- 
ments of Burdine, the benefit can be very 
substantial — the defendant may no longer 
defend by merely “articulating.” Further, 
the plaintiff will not be confronted with prov- 
ing pretext, as per the third wing of the Bur- 
dine test. 

There is another potentially powerful im- 
plication that flows from adducing statisti- 
cal proof in an individual case. Even in the 
absence of a certified class, if the court finds 
a pattern and practice, it has the power to 
enjoin the practice on an employer-wife basis.’ 
®@ The Plaintiff Need Not “Prove Discrimi- 

nation with Scientific Certainty” 

In some cases courts evidencing suspicion 
toward statistical proof have exacted a stan- 
dard of statistical proof of the plaintiff which 
appeared to be higher than the normal civil 
plaintiffs burden. The Supreme Court made 
clear in 1986 that such an analysis was pro- 
foundly incorrect.® 


Statistical proof is 
valuable in proving 
an individual case 
of employment 


by Kent Spriggs 


In Bazemore v. Friday, 478 U.S. 385, 92 

L.Ed 2d 315 (1986), the Supreme Court cau- 
tioned against exacting an inappropriately 
high standard of proof from plaintiff in a 
Title VII class action: “A plaintiff in a Title 
VII case need not prove discrimination with 
scientific certainty; rather, his or her bur- 
den is to prove discrimination by a prepon- 
derance of the evidence.” 
[A]s long as the court may fairly conclude in 
light of all the evidence, that it is more likely 
than not that impermissible discrimination ex- 
ists, the plaintiff is entitled to prevail.! 

The Court went on to state that “it is 
clear that a regression analysis that includes 
less than ‘all measurable variables’ may serve 
to prove a plaintiffs’ case” and that discrimi- 
nation need not be proved “with scientific 
certainty.”#! 

Presentation of statistical proof raises the 
issue. of how courts should evaluate data 
which is imperfect. The generally accepted 
tule is that if (a) the data is substantial and 
sensible and (b) there is no reason to be- 
lieve that the imperfection skews the data 
in any particular direction (either for or 
against one party) the data will be attrib- 
uted appropriate weight.!2 The burden then 


falls to the opposing party to prove that 
the nature of the imperfection is such that 
the data is in fact skewed in favor of one 
party or the other, if such is in fact the 
case.!3 It is not sufficient merely to point 
out that there are gaps or errors. 

In Testing the Legality of the Employer's 

Selection Practices, Applicant Flow Data 

Is the Preferred Benchmark 

In testing the legality of the employer’s 
selection practices, whether initial hiring or 
promotion, applicant flow is the preferred 
“benchmark” (i.e., the standard or criterion 
against which the practices are measured). !¢ 
The law stresses that the benchmark must 
seek to reflect those who are actually inter- 
ested in the jobs and who are qualified.!* 

Parties defending employment discrimi- 
nation allegations often seek to defend their 
selection practices by comparison of their 
performance to labor force statistics, i.e., 
the racial or gender composition of the en- 
tire labor force or those currently holding 
certain positions. The first weakness of these 
benchmarks is that they usually say little 
or nothing about who in the group are ac- 
tually interested in the jobs in question. It 
makes no sense to judge an employer’s prac- 
tices by reference to a group who will not 
actually seek employment. Secondly, even 
when refined by limitation to a smaller sub- 
set, such as those occupying certain jobs 
at the time of the last census, this limita- 
tion may not produce a group who has 
actually met the employer’s threshold quali- 
fications. 

It is of great importance that the policy 
and strategy implications of the defendant’s 
preference for labor force data benchmarks 
he recognized. In most cases such bench- 
marks will yield a substantially lower 
percentage of blacks or other protected 
groups in the benchmark. The reason is sim- 
ple-protected groups as a class of persons 
are “underemployed.” Their unemployment 
rates are consistently higher and the fre- 
quency with which they are skewed to the 
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lower levels of existing workforces is con- 
sistent. Baldus & Cole state: 

[Wjomen and minority group members may com- 
monly be more numerous among job applicants 
and those recently hired than among the labor 
force pools reported in census data. Gastwirth, 
“Estimating the Demographic Mix of the Avail- 
able Labor Force,” 104 Monthly Labor Rev. 50 
(April 1981). Indeed, not only is the bias pre- 
dictable, but it is shown to be potentially sub- 
stantial. Jd. at 51. In one analysis, an apparent 
inconsistency between the implications of appli- 
cant flow and labor force comparisons vanished 
when the labor force data were adjusted for the 
bias. Id. at 52. This example casts further doubt 


THE BEST KEPT 


SECRET 
in Florida 


CORPORATION KITS 


GENUINE ENGRAVED 
OR 
RAISED PRINTED 
STATIONERY 


CLASSIFICATION 
(Partition) FOLDERS 
1, 2, or 3 dividers 
available in each folder 


BANKRUPTCY KITS 
(All Kinds) 


And many, many more 
products from the 
Southeast’s LARGEST 
Attorney Supplier 


Midstate 
Legal Supply Co., duc. 


Florida WATS 1-800-432-8309 
Orlando 305-299-8220 
FAX 305-291-6912 


For free presentation folder of 
quality samples, send request to: 


MIDSTATE LEGAL SUPPLY CO., INC. 
Post Office Box 2122 
Orlando, Florida 32802 


“Serving the Legal Profession” 
for 22 years 


on the reliability of labor force data as a proxy 

for actual applicants, when the labor force pool 

is not adjusted in some manner.'¢ 

Thus, it is appropriate that when courts 
have been confronted with applicant flow 
data by the plaintiff and labor force statis- 
tics by the defendant, the courts have held 
that the probative value of the applicant 
flow data is superior.!” 

@ Title VII Constrains the Employer from 
Destroying Records of Applicant Flow 
Data 
Employers have sought to defend by ar- 

guing that their applicant flow data has been 

destroyed or was preserved in such a defec- 
tive manner that inferences from it are not 
reliable. These arguments should be rejected. 

Title VII requires that records be kept. 
This duty exists in the normal course of 
business.!8 A special duty to preserve addi- 
tional employment records arises when a 
charge. of discrimination is filed.!9 Courts 
have given strong recognition to these 
duties. 

It is well recognized that the destruction 
of business records may be sufficient to raise 
an unfavorable inference against the par- 
ties destroying the records.”! This doctrine 
has been applied to the preservation of re- 


cords mandated by Title VII.22 Commenta- 


tors have noted that this rule appropriately 
provides an incentive for the employer to 
collect and preserve data.23 

@ The Party Resisting Statistical Inferences 

May Not Reduce the Size of the Statisti- 

cal Sample”. 

Courts continue to gauge the reliability 
of inferences from statistics by the degree 
of disparity and the size of the data sam- 
ple. Statistical evidence based on an exces- 
sively small sample has been rejected as un- 
reliable. 

Because statistical tests may not be ap- 
propriately applied to small statistical popu- 
lations, courts have cautioned against de- 
fendants attempting to divide the data into 
small samples which evade statistical analy- 
sis, or in the words of one court a strategy 
of “divide and conquer.”?6 

When data is missing for part of a rele- 
vant timeframe, courts have not hesitated 
to allow experts to extrapolate and inter- 
polate from the existing data to fill in the 
gaps.”7 
@ The Proper Timeframe for Statistics— 

The Doctrine of Continuing Violation® 

Pre-act discriminatory actions are not ac- 
tionable but the court will generally look 
to such actions as background in a pattern 
and practice action.”9 Statistics prior to the 
effective date of Title VII will be relevant 
if the plaintiff seeks to remedy discrimina- 
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tion in present salary which reflects the ef- 
fects of past discrimination.” Courts gen- 
erally prefer statistics that focus on employ- 
ment decisions made during the relevant 
time period.3! What the relevant time pe- 
riod is will depend in part on whether the 
doctrine of continuing violation applies. 


Title VII required 
that records be kept 
in the normal course 

of business 


There are two distinct kinds of continu- 
ing violations.32 The first kind stems from 
the existence of a pattern and practice of 
discrimination.>3 

The second kind does not rely on a pat- 
tern or practice of discrimination but may 
stem from a series of employment actions 
against a single employee. The second wing 
of the doctrine has been held to apply to 
consecutive denials of promotion* and dis- 
crimination in salary>> but not to failures 
to hire* or rehire.>7 

If the doctrine applies and the plaintiff 
proves the continuing violation in fact, the 
relevant period will be from the beginning 
of the continuing violation, as early as the 
effective date of Title VII, to its cessation. 
The violation must continue into the pe- 
riod of limitations. This may be the statu- 
tory limitation in §1981 and 1983 actions 
or in Title VII actions for the period prior 
to the filing of the earliest charge of 
discrimination during which a charge of dis- 
crimination could have been filed. 

If the doctrine of continuing violation 
does not apply, the relevant period will be 
that within the limitation period or the pe- 
riod prior to the filing of the earliest charge 
of discrimination during which a charge of 
discrimination could have been filed. The 
use of statistics for an earlier period would 
only be probative as supportive of general 
trends.*L] 


' The author was asked to help edit the next 
supplement to Schlei & Grossman, Employment 
Discrimination Law, Ch. 36 on “Proof.” When 
the bound volume was first published, it had a 
reputation for balance in its orientation. Thus, 
it was disappointing to note in reviewing the 
current 1983-85 Cumulative Supplement the 
strong “pro-defense” bias that has crept into the 
supplements in recent years. The topics discussed 
in this article are a few that should have been 
contained in the 1983-85 Cumulative Supplement 
(1987) (hereafter “Supplement”) but were not. 
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6 See note 4 supra. 

7 Sprogis v. United Air Lines Inc., 444 F.2d 
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653 F.2d 1193 (8th Cir. 1981); Bundy v. Jackson, 
641 F.2d 934 (D.C. Cir. 1981); and Gregory v. 
Litton Systems, Inc., 472 F.2d 631 (9th Cir. 1972). 

8 Bazemore v. Friday, 478 U.S. 385, 92 
L.Ed.2d 315 (1986). 

9Id., 92 L.Ed 2d at 331 (1986). 
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12 Payne v. Travenol Laboratories, Inc., 673 
F.2d 798 (5th Cir. 1982); Clark v. Chrysler Corp., 
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STATISTICAL PROOF OF DISCRIMINATION (1980), 

13 Payne v. Travenol Laboratories, Inc., 673 
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'4Tnternational B’hd of Teamsters v. United 
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School District v. United States, 433 U.S. 299, 
308, n.13 (1977); Segar v. Smith, 738 F.2d 1249 
(D.C. Cir. 1984); Griffin v. Carlin, 755 F.2d 1516 
(11th Cir. 1985); DeMedina v. Reinhardt, 686 
F.2d 997 (D.C. Cir. 1982); Markey v. Tenneco 
Oil Co., 707 F.2d 172, 174-75, (Sth Cir. 1983); 


Payne v. Travenol Laboratories, Inc., 673 F.2d 
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417 (Sth Cir.), cert. denied, 459 U.S. 1038 (1982); 
Rowe v. Cleveland Pneumatic Co., 690 F.2d 88, 
93, (6th Cir. 1982). 

'5 Baldus & Cole, supra note 12, at 120; Ha- 
zelwood School District v. United States, 433 
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teachers employed in the city would prefer to 
be employed in districts such as Hazelwood). 

16 Baldus & Cole, supra note 12, 1987 Sup- 
plement at 53. 

17 Payne v. Travenol Laboratories, 673 F.2d 
at 823-24 (Sth Cir. 1982) (court refused to con- 
sider fact that proportion of minorities in 
employer’s work force equaled or exceeded pro- 
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18 29 C.F.R. §1607.4 

1929 C.F.R. §1602.14 

20 Fowler v. Blue Bell, Inc., 596 F.2d 1276, 
1280 (Sth Cir. 1979) (“Blue Bell’s destruction of 
these records violated clear EEOC regulations. 
...”) accord Bernard v. Gulf Oil Co., 596 F.2d 
1249 (Sth Cir. 1979); Accidental Life Insurance 
Co. v. EEOC, 432 U.S. 355, 372 (1977); EEOC 
v. Riss International Corp., 525 F. Supp. 1094 
(W.D. Mo. 1981). 

21 Rogers v. Exxon Research & Engineering 
Co., 550 F.2d 834, 843, (3d Cir. 1977), cert. de- 
nied, 434 U.S. 1022 (1978); Stoumen v. Com- 
missioner of Internal Revenue, 208 F.2d 903, 
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Commission, 514 F.2d 734, 737 (Sth Cir. 1975). 
See also Valentino v. United States Postal Serv., 
674 F.2d 56, 73 and n.31 (D.C. Cir. 1982); Ca- 
paci v. Katz & Besthoff, Inc., 711 F.2d 647, 661 
n. 7 (5th Cir. 1983) (alleged violations of 
recordkeeping provisions in 29 C.F.R. 
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22 See supra, notes 20 & 21. 

23 Baldus & Cole, supra note 12, 1987 Cu- 
mulative Supplement at vi-vii. 

% The Supplement at 325-26 cites the prob- 
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of the caveat against “divide and conquer.” This 
is not a balanced presentation. 

35 E.g., Palmer v. U.S., 794 F.2d 534 (9th Cir. 
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TAX LAW NOTES 


The Effects of the Tax Reform Act 
of 1986 on Corporate Buy-out Agreements 
Funded with Life Insurance 


he Tax Reform Act of 1986 has 

created a tax trap with respect to 

certain types of corporate buy-out 

agreements which are funded with 
life insurance. Generally, buy-out agreements 
are cast either in the form of agreements 
for the redemption of stock between the sell- 
ing stockholder and the corporation or are 
arranged as cross purchase agreements be- 
tween the selling stockholder and his or her 
co-shareholders. The 1986 Act created a tax 
trap with respect to redemption-type agree- 
ments. This article discusses the new law 
and explains why many more buy-out agree- 
ments which are funded with life insurance 
should now be structured as cross purchase 
agreements. 

The problem stems from the changes 
made to the corporate alternative minimum 
tax (AMT) by the 1986 Act. In general, the 
AMT is calculated by taking a corporation’s 
regular taxable income and adding back cer- 
tain favorable deductions and exclusions 
from income which are commonly known 
as “preference items.”! The regular taxable 
income as adjusted is called alternative 
minimum taxable income (AMTI). AMTI 
is multiplied by a special tax rate of 20 per- 
cent. What results is the AMT. If the AMT 
is higher than the regular tax, the AMT 
applies. 

The 1986 Act created a new preference 
item which will cause many corporations 
with redemption agreements to fall within 
the AMT unless corrective action is taken. 
The new preference item was enacted in re- 
sponse to the unpopular phenomenon of 
corporate taxpayers reporting large profits 
in their financial statements which are sent 
to shareholders while, at the same time, re- 
porting little or no taxable income to the 
Internal Revenue Service. Under the new 
provision, one-half of the difference between 
a corporation’s financial accounting income 
(book income) and its AMTI is a prefer- 
ence item (hereinafter the book-tax pref- 
erence item) and must be added as an 


The Act creates a 
new potential tax 
upon certain life 
insurance proceeds 
collected by 
corporations 


by Robert M. Wolf 


adjustment to AMTI in arriving at final 
AMTI.2 For years after 1989, an even 
greater amount may constitute a preference 
item.3 

Life insurance is an item of book income, 
but, traditionally, has not been includable 
in taxable income nor has it been a positive 
adjustment to taxable income in arriving 
at AMTI. Consequently, life insurance pro- 
ceeds collected by a corporation will increase 
the corporation’s book income over its 
AMTI and the corporation could, therefore, 
be facing a 20 percent tax on one-half of 
the proceeds collected. A corporation may 
own life insurance policies for a number of 
reasons, but perhaps the most frequent one 


_is to fund a stock redemption agreement.* 


Applicability of AMT 

Before discussing the courses of action 
available to a corporation to mitigate the 
consequences of the new book-tax prefer- 
ence, the corporation may not be greatly 
affected by the book-tax preference for any 
of the following reasons: 
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1. Alternative minimum tax is only trig- 
gered if it is higher than the regular tax 
which a corporation pays.° Thus, if the cor- 
poration pays enough regular tax, the al- 
ternative minimum tax may not take effect. 
For example, if a corporation’s regular tax- 
able income is $500,000, the corporation 
would pay a regular tax of $170,000 (34% 
x $500,000). Assume that during the year 
the corporation collected the proceeds of 
a life insurance policy on the life of a de- 
ceased shareholder in the amount of 
$600,000. The corporation’s AMTI would 
be $800,000 ($500,000 + 1/2 of the insur- 
ance proceeds of $600,000).° Alternative mini- 
mum tax on this would be $160,000 (20% 
x $800,000). Because the regular tax is higher 
than the AMT, the AMT would not apply. 
However, many corporations, such as P.A.’s 
and other personal service corporations, pay 
little or no income tax and the AMT will 
apply in a year in which life insurance pro- 
ceeds are collected. 

2. Forty thousand dollars of AMTI is 
exempt under the law. The insurance poli- 
cies owned by the corporation may be small 
enough that this AMTI exemption will re- 
duce or eliminate the AMT. However, the 
exemption phases out between the AMTI 
income levels of $150,000 and $310,000.” 
Thus, when large insurance policies are in- 
volved, the exemption is of little or no help. 

3. The corporation may have net oper- 
ating loss carryovers available to offset 

4. When a taxpayer pays alternative mini- 
mum tax, the amount of the tax paid is 
now generally allowed as a credit against 
the regular tax liability of the taxpayer in 
subsequent years.? However, when the al- 
ternative minimum tax arises by virtue of 
the book-tax preference, a credit will only 
be available if the alternative minimum tax 
arises before 1990.!9 Thus, to the extent that 
a corporation collects insurance proceeds 
in 1988 or 1989 which subjects the corpo- 
ration to alternative minimum tax, a credit 


for the tax will be available against the cor- 
poration’s regular tax in later years. If, how- 
ever, the corporation collects insurance pro- 
ceeds after 1989 which subject it to the 
AMT, no credit will be available in later 
years. Again, even with the credit, many 
types of corporations will have little regu- 
lar tax in later years against which to apply 
the credit. 

5. The new AMT preference does not 
apply to “S” corporations.'! Thus, “S” corpo- 
rations need not be concerned with amend- 
ing their redemption agreements because of 
the AMT. 


Remedial Action 

For those corporations that do not an- 
ticipate falling within one of the above ex- 
ceptions, future buy-out agreements funded 
by life insurance should generally be struc- 
tured as cross purchase agreements wherein 
the individual shareholders, rather than the 
corporation, buy out a deceased shareholder. 
With a cross purchase agreement, the share- 
holders, who are not subject to the new 
AMT preference item, would own and be 
beneficiaries under insurance policies on the 
lives of their co-shareholders. When the 
proceeds of these policies were collected 
upon the death of a shareholder, they would 
be used by the surviving shareholders to buy 
out the deceased shareholder. 

Aside from avoiding the AMT, cross pur- 
chase agreements funded by life insurance 
may also enjoy an added advantage under 
the 1986 Act. That is, the funds necessary 
for the shareholders to pay the premiums 
on the policies purchased by them could 
be distributed by the corporation to the share- 
holders in the form of a bonus, deductible 
by the corporation in the 34 percent bracket 
and, with some exceptions, includable by 
the shareholder in the 28 percent bracket. 
Of course, the bonus would have to consti- 
tute reasonable compensation. 

With respect to corporations with exist- 
ing redemption agreements funded by life 
insurance, the following are among the 
courses of action available to mitigate the 
consequences of the AMT. Which course 
of action is chosen depends upon the facts 
and circumstances of each case. 

1. The corporation could increase the 
face amount of its life insurance to pay for 
the AMT. 

2. The agreement could be converted 
from a redemption to a cross purchase agree- 
ment. This conversion should only be ef- 
fectuated by cancelling the existing corporate 
policies and having the shareholders pur- 
chase new policies on the lives of their co- 
shareholders. It is not recommended that 


the existing corporate policies be transferred 
to the shareholders as this would run afoul 
of the “transfer-for-value” rule. Section 
101(a)(1) of the Internal Revenue Code 
states the general rule that life insurance is 
income tax free. Nevertheless, pursuant to 
§101(a)(2) of the Code, life insurance pro- 
ceeds are taxable if the insurance contract, 
or any interest therein, is transferred for a 
valuable consideration. This is the “transfer- 
for-value rule.” If corporate insurance poli- 
cies are transferred to the shareholders, this 
will likely constitute a transfer for value. 

A better method of converting a redemp- 
tion agreement into a cross purchase agree- 
ment, provided that the shareholders are still 
insurable, would be to cancel the corporate 
policies and have the shareholders purchase 
their own policies on the lives of their co- 
shareholders. If the cancelled policies have 
a cash surrender value, this could be col- 
lected by the corporation and distributed 
to the shareholders. While the cash surren- 
der value will be taxable income when paid 
to the shareholders, the corporation may 
be entitled to an offsetting deduction if the 
distribution could be structured so as to con- 
stitute reasonable compensation. Note, how- 
ever, that even if the shareholders have to 
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include the cash surrender value in income 
with no offsetting compensation deduction 
at the corporate level, the resulting tax may 
still be less than the AMT on half the face 
amount of the policy. 

It should be noted that the cash surren- 
der value collected on the cancelled policies 
may cause a book-tax preference to 
arise. Nevertheless, this should not trig- 
ger a substantial AMT problem, either be- 
cause of the $40,000 AMTI exemption or 
for one of the other reasons noted in the 
section above on “applicability of AMT.” 

There are some potential drawbacks to 
across purchase agreement. However, these 
drawbacks should be less onerous than pay- 
ing the AMT. For exaraple, as the number 
of shareholders in a corporation increases, 
the number of policies needed to fund a 
cross purchase agreement increases expo- 
nentially. This is because each shareholder 
must own a separate policy on the life of 
each of his co-shareholders. This can create 
a great deal of paperwork. In addition, when 
there is a large disparity in the ages or own- 
ership percentages of the, shareholders, the 
younger and/or smaller shareholders will 
pay a disproportionately large price for the 
insurance on the older and/or larger share- 
holders. 

Another potential drawback to a cross 
purchase agreement is that when a share- 
holder ultimately dies, the transfer-for- 
value rule must be confronted with respect 
to transferring the policies on the surviving 
shareholders’ lives, which were held by the 
deceased shareholder, out of the deceased 
shareholder’s estate. One course of action 
would be to transfer these policies to the 
corporation because such a transfer should 
fall within an exception to the transfer-for- 
value rule.!2 When the proceeds of the 
policies on the lives of the remaining 
shareholders are collected by the corpora- 
tion, the corporation would use them to re- 
deem the stock held by each succeeding 
deceased shareholder’s estate. If there are 
additional shareholder(s) remaining after the 
death of each succeeding shareholder, these 
remaining shareholder(s) would purchase 
simultaneously with the corporation the re- 
maining stock from the succeeding deceased 
shareholder’s estate. 

While the proceeds of the policies trans- 
ferred to the corporation upon the death 
of the first shareholder may ultimately be 
an AMT preference item under the new law 
when they are collected by the corporation, 
the consequences of the AMT will not be 
as adverse as they otherwise would have 
been if the corporation had maintained a 
redemption agreement from the start. This 


| 


is because AMT exposure will have been 
deferred until the death of the second share- 
holder, and if there are more than two share- 
holders who enter into the cross purchase 
agreement the insurance proceeds collected 
by the corporation upon the deaths of the 
remaining shareholders will generally be less 
than the insurance proceeds which would 
have been collected by the corporation upon 
such shareholders’ deaths pursuant to a re- 
demption agreement. 

For example, if there are more than two 
parties to the cross purchase agreement, the 
face amount of the policy on the life of the 
second shareholder to die, which was trans- 
ferred to the corporation by the estate of 
the first shareholder, will only be equal to 
a fraction of the agreed upon value of the 
corporation, the numerator of such fraction 
being the number of shares in the corpora- 
tion which were owned by the first share- 
holder and the denominator being the 
number of shares owned by all of the share- 
holders except the second shareholder. If 
this fraction is small enough, the potential 
AMT exceptions discussed previously may 
either prevent the AMT from applying or, 
if the AMT does apply, reduce the AMT 
liability. 

As can be seen, all of the variables dis- 
cussed above must be analyzed for each af- 
fected corporation before a determination 
can be made as to the viability of convert- 
ing an existing redemption agreement into 
a cross purchase agreement. However, in 
many cases, such an analysis will demon- 
strate that a significant amount of tax can 
be saved by undertaking a conversion. 

Finally, in order to mitigate the effect of 
the new law on existing redemption agree- 
ments, the corporation may consider con- 
verting to an “S” corporation, which is not 
subject to the new book-tax preference 
item.'3 


Conclusion 

The Tax Reform Act of 1986 cveates a 
new and substantial potential tax upon life 
insurance proceeds collected by corpora- 
tions, other than “S” corporations. Those 
corporations which will most likely be af- 
fected by the new tax are corporations, such 
as P.A.’s and other personal service corpo- 
rations, which collect large insurance death 
benefits in a year in which the corporation 
would otherwise pay little income tax. 

The adverse effects of the new law can 
be mitigated by structuring future buy-out 
agreements funded with life insurance as 
cross purchase agreements. For those cor- 
porations with redemption agreements in 
place, consideration should be given to con- 


verting the redemption agreement into a 
cross purchase agreement. This can be ac- 
complished by cancelling the life insurance 
policies held by the corporation for use in 
funding the redemption agreement and hav- 
ing the shareholders buy new policies on 
the lives of each of their co-shareholders. 
This course of action may not be viable if 
one or more of the shareholders are no 
longer insurable; there are extremely large 
disparities in the ownership percentages or 
ages of the shareholders; or if the corpo- 
rate policies have an extremely large cash 
surrender value. If an affected corporation 
is unable to convert a redemption agree- 
ment into a cross purchase agreement, con- 
sideration should be given as to whether 
the potential AMT problem warrants elect- 
ing “S” status.) 

| See generally Section 55 of the Internal Reve- 


nue Code of 1986, as amended (hereinafter re- 
ferred to as “I.R.C.” or “Code”). 

21.R.C. §56(c)(1)(A) and 56(f). 

3LR.C. §56(c)(1)(B) and 56(g). After 1989, 
the preference will generally be equal to 75 per- 
cent of the difference between a corporation’s 
earnings and profits, with certain adjustments, 
and its AMTI (before the preference). Life in- 
surance proceeds increase a corporation’s earn- 
ings and profits, Rev. Rul. 54-230, 1954-1 C.B. 
114. 

“While this article focuses primarily upon 


life insurance, for those corporations owning dis- 
ability buy-out insurance for use in redeeming 
a disabled shareholder, the proceeds collected 
from such policies will also constitute a book- 
tax preference item subject to the AMT. 

SLR.C. §55(a). 

6For purposes of highlighting the effect of 
the book-tax preference, this example assumes 
that the corporation’s book income, excluding 
the insurance proceeds, is equal to its taxable 
income of $500,000 and that the addition of the 
insurance proceeds raise book income to 
$1,100,000 ($500,000 + $600,000). It is also as- 
sumed that there are no other preference items 
and that AMTI (before the book-tax preference) 
equals taxable income. Book income would there- 
fore exceed AMTI by $600,000 ($1,100,000- 
$500,000). One-half of this excess would be added 
to the pre-book-tax preference AMTI of $500,000 
bringing the final AMTI to $800,000. 

TLR.C. §55(d)(3). 

81.R.C. §56(d) provides that in arriving at 
AMTI, the regular net operating loss (NOL) de- 
duction as determined under I.R.C. §172 is avail- 
able, subject to certain adjustments. However, 
an NOL deduction may not exceed 90 percent 
of AMTI. 

9LR.C. §53. 

T R.C. §53(d) and staff of the Joint Com- 
mittee on Taxation, General Explanation of the 
Tax Reform Act of 1986 (May 4, 1987), 464 
(the “Blue Book”). 


NTLR.C. §56(f)(4) and 56(g)(6). 
27. R.C. §101(a(2(A) & (B). 
13 See footnote 11. 
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n 1986, the Florida Legislature created 

F.S. Ch. 772, separating private civil 

actions under the Florida Racketeer 

and Corrupt Influences Act (RICO) 
from the criminal and public civil RICO ac- 
tions based in F.S. Ch. 895. Ch. 772 con- 
tains two substantive differences from Ch. 
895 upon which this article will focus. First, 
the word. “racketeer” used in Ch. 895 was 
replaced with “criminal” in Ch. 772. Second, 
in Ch. 895 the definition of “pattern of rack- 
eteering activity” (pattern) was altered to ex- 
pressly exclude actions which are based upon 
a single contract or single transaction. This 
article will review the. history of Florida 
RICO legislation, address what-is presently 
happening in the federal courts, and ana- 
lyze how the federal caselaw has affected Flor- 
ida legislation.! The primary focus will be 
upon this recent definition of “racketeering 
activity” and “criminal conduct.”? 

The Florida criminal RICO act, adopted 
in 1977, was modeled after the federal RICO 
act, 18 U.S.C. 1961-1968 (1970). As under 
the federal RICO act, F.S. Ch. 895 contained 
all the criminal, state and private civil causes 
of action. That meant that Florida courts, 
like the federal courts, were construing one 
definition of “racketeering activity” and one 
definition of “pattern” in both criminal and 
private civil RICO actions. Unlike the fed- 
eral statute, however, the Florida Legisla- 
ture chose not to use the word “act” in its 
definition of “pattern,” as is used in 18 U.S.C. 
1961 (5), but instead incorporated federal 
caselaw by use of the word “incident.” The 
statute clearly defines “pattern” as at least 
two incidents which are interrelated.* 

The single definition for both criminal and 
civil RICO. actions in §895.02 caused sev- 
eral problems in Florida. A primary problem 
was that a person’s reputation could easily 
be damaged by being sued by another pri- 
vate person under RICO because the words 
“racketeer” and “racketeering activity” have 
strong connotations of organized crime and 
mobsters. A person’s reputation, therefore, 


CRIMINAL LAW 


The Recent Changes in 


Florida RICO 


Under existing 
federal law there 


appears to be no 
end to the possible 
uses of civil RICO 
actions. Proposed 
legislation may 
avoid the harm 
many businesses 
have had 


by Mary Catherine Green 


could be harmed by the mere filing of the 
suit, regardless of the merit of the claim.° 
Plaintiffs were also encouraged to bring 
RICO civil actions to take advantage of the 
treble damages. A defendant faced with 
these risks is encouraged to: seek an expe- 
dited settlement. Also, the Florida courts 
were construing the identical definitions in 
both. civil and criminal contexts, even though 
the interpretation of the same language 
would be conceivably broader in a civil 
action.” 

In 1981, the Florida Supreme Court in 
Bowden v. State, 402 So.2d 1173 (Fla. 1981), 
held in part that “pattern” did not cover ac- 
cidental or unrelated instances of “racket- 
eering activity” but “require{s] in addition 
to similarity and interrelatedness of racket- 
eering activities, proof that a continuity of 
particular criminal activity exists.”* This, the 
court noted, would lead the government to 
target “the professional or career criminal 
and not nonracketeers who have committed 
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relatively minor crimes.” Then the Fourth 
District Court of Appeal, in State v. Russo, 
493 So.2d 504 (Fla. 4th DCA 1986), rejected 
the interpretation of “pattern” under federal 
caselaw. The court reasoned that “Florida 
RICO refers to ‘two incidents’ of racketeer- 
ing conduct whereas federal RICO requires 
‘two predicate acts.’ We believe that the leg- 
islature intended to narrow the application 
of Florida RICO...the proper target of RICO 
prosecutions will be the career criminal. See 
Bowden v. State... 

The Fourth District Court of Appeal rec- 
ognized that there are now fundamental 
differences between federal applications of 
“pattern” in 18 U.S.C. 1961(5) and state court 
decisions applying “pattern of racketeering 
activity” in criminal RICO §895.02(4). The 
interpretation by the court in Russo prob- 
ably extends to state civil RICO cases in- 
terpreting “pattern” in §772.102(4).'° 

In order to understand this rejection of 
federal.court interpretations of “pattern,” one 
must understand what has happened in the 
federal courts. Attracted by the opportunity 
to recover treble damages, as well as the prob- 
ability of early settlement, in 1975 civil liti- 
gants began to bring federal RICO suits in 
what were otherwise non-RICO actions. The 
federal courts used several theories, which 
varied from district to district, to discourage 
these lawsuits.'' There was no support in 
the text of the law for an organized crime 
nexus and such was rejected in legislative 
debates. The federal courts were thus faced 
with the task of finding ways to discourage 
and dismiss RICO lawsuits by circumscrib- 
ing the clear legislative history and plain text 
of RICO. 

In 1981, the federal courts began dismiss- 
ing civil RICO suits on various tests involv- 
ing the “pattern” requirement. The federal 
courts dismissed at least 61 percent of the 
civil RICO cases on various motions of the 
defendants!2 because of the abuses of civil 
RICO actions. Civil RICO has been used 
in contract disputes,'3 domestic property 


settlement disputes,!* and as a defense to 
stave off hostile corporate takeover.!5 Un- 
der existing federal law there appears to be 
no end to the possible uses of civil RICO 
actions. 

In 1985, the U.S. Supreme Court at- 
tempted to address the growing confusion 
in the federal courts in the private civil RICO 
case of Sedima, S.P.R.L. v. Imrex Co., Inc., 
473 U.S. 479, 105 S.Ct. 3275 (1985). Sedima 
reviewed the federal legislative and judicial 
history of “pattern” in order to demonstrate 
how the federal courts should be defining 
the requirement of “pattern” in federal law. 
The Court rejected the definitions and tests 
which had developed in many of the cir- 
cuits in defining and applying “pattern” and 
instead, as cited in footnote 14, demonstrated 
that legislative history would be the proper 
source of information for the federal courts 
to use in their struggle to define “pattern.”!® 

Sedima held that in civil RICO cases there 
is no requirement that a private civil action 
can proceed only against a defendant who 
has been convicted of a predicate act or of 
a RICO violation, nor is there any require- 
ment that a plaintiff in a private action 
under §1964(c) must establish a racketeer- 
ing injury apart from an injury due to the 
predicate acts alone. The majority opinion 
stated that civil RICO is to be read “broadly” 
and not as narrowly as “offered by the dissent- 
ers and the court below [since that] would 
in effect eliminate 1964(c) from the statute.”!7 

Post Sedima federal caselaw narrowly fo- 
cuses on footnote 14 and continues to dismiss 
most civil RICO cases. “Fifty-one percent 
of the reported decisions since Sedima grant 
motions to dismiss; 40.4 percent of them rest 
on ‘pattern’ grounds.”!® The lower courts, 
“while acknowledging that Sedima eliminated 
the ‘organized crime,’ ‘competitive or rack- 
eteering injury,’ and ‘criminal conviction’ 
requirements, are ‘turning the Supreme 
Court’s reasoning on its head. . . .””!9 


Opinion Encourages 
Private Actions 

The Sedima dissent, written by Justice 
Powell, accurately predicted that the ma- 
jority’s opinion would only encourage pri- 
vate litigants to file RICO actions against 
legitimate businesses in order to obtain treble 
damages, in an ordinary contract dispute or 
fraud action. 

The State of Florida separated private civil 
RICO from the criminal RICO for many 
of the reasons Justice Powell gave in his dis- 
sent.” Florida businesses have reacted to 


these developments in the federal courts. This 
writer has reviewed numerous federal civil 
RICO cases and has discovered that many 
of them concern a single contractual rela- 
tionship from which several alleged acts of 
fraud have arisen. Most of these cases were 
dismissed on the basis that there was only 
one “act” — one contract — and thus there 
was no “pattern” for purposes of RICO. How- 
ever, the defendant’s reputation has been 
harmed, and the defendant has had to de- 
fend, or settle, a lawsuit.2! The state legisla- 
ture adopted Ch. 772 to avoid these abuses 
in state court. 

As mentioned previously, there are two 
substantive differences between Ch. 772 and 
Ch. 895. The first difference is that the word 
“racketeering” is not used in Ch. 772. In- 


stead, the chapter uses the word “criminal.” - 


Thus, §772.102(1) states the predicate offenses 
for “criminal activity,” and §772.102(4) uses 
the phrase “[p]attern of criminal activity.” 
This takes away the devastating consequences 
of being labeled a “racketeer.” The second 
difference in addition to the words used in 
§895.102(4) and §772.102(4) states that {flor 
purposes of this chapter, the term ‘pattern 
of criminal activity’ shall not include two 
or more incidents of fraudulent conduct aris- 
ing out of a single contract or transaction 
against one or more related persons.” This 
expressly excludes many types of suits in- 
volving contract disputes from being filed 
in state courts.” 

Private civil RICO actions brought un- 
der §895.05 (1985) could be used as a 
persuasive authority for private actions un- 
der Ch. 772 except for the express statutory 
exemption in §772.102(4) of “two or more 
incidents of fraudulent conduct arising out 
of a single contract or transaction against 
one or more related persons.” This is dem- 
onstrated in Shouten v. Utah International 
Inc., 515 So.2d 366 (Fla. 4th DCA 1977), 
in which the district court held that there 
was no “‘...pattern of racketeering activity’ 
in violation of Florida Statutes, section 
895.03 (1985) or 772.103, Florida Statutes 
(Supp. 1986).” [Emphasis added.] The court 
used the definitions of “pattern” contained 
in these statutes interchangeably under the 
facts of that case. Florida private civil RICO 
caselaw interpreting “pattern” under Ch. 895 
(1985) should be used as persuasive author- 
ity under Ch. 772 (1986) because Ch. 772 
stems directly from Ch. 895. In 1986, the 
same ‘House bill (H.B. 1270, s. 3 Ch. 86- 
277) accomplished both the amendment of 
Ch. 895 and the addition of Ch. 772. There 
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are still strong similarities between Ch. 895 
and Ch. 772. 


Congress Plans Amendment 

The Florida Legislature has done what 
the federal courts have been attempting to 
do before and after Sedima and what Con- 
gress is presently doing in House Bill s. 1523, 
July 22, 1987, which will amend Ch. 96 of 
Title 18.23 Among other things, this bill will 
delete the words “racketeer” and “racketeer- 
ing” and replace them with “unlawful” or 
“unlawful conduct.” In fact, the heading for 
the chapter is changed from “Racketeer In- 
fluenced and Corrupt Organizations” to 
“Pattern of Unlawful Activity.” Also, it will 
eliminate treble damages in cases in which 
businesses sue other businesses.24 The rem- 
edy provided is actual damages and attor- 
neys’ fees and, in the most egregious cases, 
discretionary punitive damages up to twice 
the amount of the actual damages. 

The recent developments, both state and 
federal, in civil and criminal RICO legisla- 
tion will avoid the harm which has already 
occurred to many legitimate businesses who 
faced a RICO action rather than an ordi- 
nary contract dispute or fraud action. This 
legislation will save reputations, court time, 
as well as sparing defendants from having 
to pay treble damages, attorneys fees’, and 
court costs in an ordinary contract dispute. 


' Since the current private civil RICO Act is 
in Ch. 772 which was derived from Ch. 895, the 
author addresses Ch. 895 for the history of 
Florida RICO prior to the enactment of Ch. 
772 in 1986. 

2 Ch. 772 contains the private civil RICO pro- 
visions. Ch. 895 contains the criminal and public 
civil RICO provisions. There has, to date, not 
been a public civil RICO case for treble damages 
because the state can simply recover from a for- 
feiture proceeding under RICO. Fla. Stat. §895.05. 
See DeRuyter v. State, 521 So.2d 135 (Fla. Sth 
D.C.A. 1988), and Keidaish v. Smith 400 So.2d 


-90 (Fla. 2d D.C.A. 1981). Ch. 772 does not in- 


clude public civil RICO provisions (which are pro- 
vided for in §895.05(7)) because the state has not 
abused the public civil RICO action, unlike, as 
will be shown, the private sector in state and fed- 
eral courts. The separate convictions for each predi- 
cate offense and the cumulative offenses under 
RICO do not violate principles of double jeop- 
ardy, unless the convicted offense is used as the 
sole basis for establishing a “pattern of i 


racketeering 
-activity.” Carlson v. State, 405 So.2d 173 (Fla. 


1981). The appellate court in-DiSangro v. State, 
422 So.2d 14 (Fla. 4th D.C.A. 1982), held that 
“pattern” required “at least two” incidences of rack- 
eteering conduct. /d..at 15. 

3G. Robert Blakey considers the federal re- 
quirement of at least two “acts” to be two acts 
of mens rea while Florida requires at least two 
“incidents” which means two occurrences. 


Florida intentionally adopted the pre-1981 fed- 
eral judiciary’s definition of the federal i 

Thus, the use of the word “incident” in §895.02(4) 
rather than “act.” G. Robert Blakey, “Pattern of 
Racketeering Activity: Reading State RICO Stat- 
utes Properly,” Civil RICO Report, p.3, at 4 
(March 15, 1988) (hereinafter Blakey). In Moore- 
head v. State, 383 So.2d at 631 (Fla. 1980), the 
Supreme Court, citing federal caselaw, found that 
the definition of “pattern” was not unconstitution- 
ally vague. 

4In 18 U.S.C. 1961 (5) “pattern of i 
activity” is not defined. Instead, the definition is 
left to the judiciary. The subsection states: 

“Pattern of racketeering activity requires at least 

two acts of racketeering activity, one of which 
occurred after the effective date of this chapter 
[enacted October 15, 1970] and the last of which 
occurred within 10 years (excluding any period 
of imprisonment) after the commission of a prior 
act of racketeering activity.” [emphasis added.] 
Subsection 895.02(4) defines “pattern” rather than 
leaving the definition to the judiciary. The sub- 
section states: 
“Pattern of racketeering activity” means engaging 
in at least two incidents of racketeering conduct 
that have the same or similar intents, results, ac- 
complices, victims, or methods of commission or 
that otherwise are interrelated by distinguishing 
characteristics and are not isolated incidents pro- 
vided at least one of such incidents occurred after 
the effective date of this act and that the last of 
such incidents occurred within 5 years after a prior 
incident of racketeering conduct.” [Emphasis 
added] 

5In Banderas v. Banco Cent. del Ecaudor, 461 
So.2d 265 (Fla. 3d D.C.A. 1985), the court noted 
this concern in footnote 3: 

“To be sure, some federal courts have expressed 
deep concern over the breadth of the RICO stat- 
ute. See Sedima, S.P.R.L. v. Imrex Co., Inc., su- 
pra, 741 F.2d at 487 (‘It [RICO] has...led to claims 
against such respected and legitimate ‘enterprises’ 
as the American Express Company, E.F. Hutton 
& Co., Lloyd’s of London, Bear Stearns & Co. 
and Merrill Lynch, to name a few defendants la- 
beled as ‘racketeers’ in civil RICO claims result- 
ing in published decisions.)” 

6 The following are possible damages a defen- 
dant may face in a RICO action: treble damages, 
attorneys’ fees and court costs, having a business 
dissolved, having a license suspended or revoked, 
being divested of property and having business 
activities subject to court imposed restrictions. See 
Philip Cullen III, Federal and Florida RICO 
Treble Damages for Common Law Fraud, 
F1a.B.J. Vol. LVIII 9 (1985) 

7 Banderas v. Banco Cent. del Ecuador, 461 
So.2d at 268 (Fla. 3d D.C.A. 1985); and Justice 
Powell’s dissent in Sedima, S.P.R.L. v. Imrex 
Co. Inc., 105 S Ct. 3275 (1985). 

%“A similar construction was given to ‘pat- 
tern’ in United States v. Stofsky....” Bowden cited 
the same federal case in support of its interpreta- 
tion of “pattern” as did the Office of the Gover- 
nor in the 1977 report entitled “An Analysis of 


the Florida R.I.C.O. Act Chapter 77-334 Law.of 


Florida” on p. 15. 

9 State v. Russo, 493 So.2d at 505 (Fla. 4th 
D.C.A. 1986). In 1985 the Third District Court 
of Appeal in Banderas considered, in part, whether 


civil RICO was a charge concerned more with 


the status of the criminal (the “enterprise”) or with 
the nature of the offense (the “pattern”). The court 
stated at 269, “{I]n the Federal courts...it is not 
necessary to prove a nexus to organized crime 
in order to obtain damages in a private civil RICO 
suit.” The court implied that the same would be 
true for a civil RICO suit in Florida. The court 
noted that Bowden was a criminal case while Ban- 
deras was a civil case. 

'0 Presently, many federal courts are attempt- 
ing to limit the broad application of civil RICO 
by narrowing the definition and application of 
the “pattern” requirement. It appears that the fed- 
eral courts are thus applying the narrow criminal 
definition and application of “pattern,” rather than 
relying upon the plain language in Sedima which 
states at 3286, “RICO is to be read broadly.” How- 
ever, even Sedima, a private civil RICO case, 
reached its analysis through criminal legislative 
and judicial authority which, as Justice Powell 
points out in his dissent, may be a weakness in 
the majority’s opinion. Inexplicably, while the 
lower federal courts may be using criminal judi- 
cial and legislative authority to limit their inter- 
pretation of “pattern” the Supreme Court used 
criminal judicial and legislative authority to 
broaden its application of “pattern.” The federal 
criminal caselaw does not appear to have been 
changed much since Sedirma, and, although the 
decision is cited in criminal cases, the federal courts 
have not noticeably broadened their analysis or 
changed their holdings. 

'! The following history of the federal court’s 
struggle with private civil RICO actions comes 
from G. Robert Blakey’s article. 

12 Td. 

'3 Temporaries, Inc. v. Maryland Nat. Bank, 
638 F. Supp. 118 (D.Md. 1986); Proctor & Gam- 
ble Co. v. Big Apple Indus. Bldgs. Inc. 655 F. 
Supp. 1179 (S.D.N.Y. 1987). 

4 Abernathy v. Erikson, 657 F. Supp. 504 
(N.D. Ill. 1987). 

'5“The statute certainly has been put to uses 
which Congress may not have envisioned. See Dan 
River, Inc. v. Icahn, 701 F.2d 278 (4th Cir. 
1983)....” Banderas v. Banco Cent. del Ecuador, 
461 So.2d at 270, note 3 (Fla. 3d D.C.A. 1985). 

16 It was this very legislative history and legis- 
lative choice of the word “act” which the Florida 
Legislature has twice rejected in section 895.02(4). 
1977, and in section 772.102(4), in 1986. Instead 
Florida adopted pre-1981 federal judicial decisions 
by using the word “incident.” See G. Robert 
Blakey’s article. The diverging differences between 
Florida law and federal law as to “pattern” are 
only made more marked by Sedima. See Robert 
G. Blakey’s article as to how federal court opin- 
ions changed after 1981. Basically this was when 
federal courts began to develop different “pattern” 
theories to dismiss civil RICO suits. 

17 Section 1964 (c) 105 S.Ct. at 3286. provides: 
“Any person injured in his business or property 
by reason of a violation of section 1961 of this 
chapter [18 USCS 1962] may sue therefore in any 
appropriate United States district court and shall 
recover threefold the damages he sustains and the 
cost of the suit, including a reasonable attorney’s 


20 For example, the state legislature expressly 
excluded disputes over a single contract from a 
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RICO action. 

2! If there is found to be no merit to the RICO 
charge brought by the state, the defendant can, 
under Ch. 895, recover court costs and attorneys’ 
fees from the plaintiff. In private actions in fed- 
eral courts if there is no merit to the charges the 
defendant can resort to recovery under Rule 11 
sanctions. 

2 In Gordon v. Etue, Wardlaw & Co., P.A., 
511 So.2d 384 (Fla. Ist D.C.A. 1987), the defen- 
dants were charged, in part with civil RICO un- 
der Ch. 895 for an allegedly improper audit of 
financial statements. Citing Banderas, the court 
found that one audit was not a “pattern.” This 
provision of Ch. 772 may expressly exclude a 
RICO charge from this sort of case. 

3 It is interesting to note that this proposed 
change in federal RICO appears to be triggered 
by the Sedima case. “Since the Supreme Court’s 
decision in the case of Sedima... Congress has . 
wrestled with proposals to limit the application 
of the civil RICO statute to cases and controver- 
sies that fall within the original intent and mean- 
ing of the law, without jeopardizing the role that 
this statute can, and has, played in fighting or- 
ganized and white collar crime.” Statement of Sena- 
tor Joseph R. Biden, Jr., “On Proposed Civil RICO 
Reform Legislation” (October 29, 1987). 

4U.S. Senator Howard M. Metzenbaum, 

ing Statement by Senator Metzenbaum,” 
Hearing on s. 1523 to Reform the Racketeer In- 
fluenced and Corrupt Organizations Act 
(“RICO”)”; Statement of Robert L. Chiesa on be- 
half of the American Bar Association on the sub- 
ject of Proposed Amendments to the Racketeer 
Influence and Corrupt Organizations Act s. 1523 
before the Committee on the Judiciary United 
States Senate (October 29, 1987). 


Mary Catherine Green, Tallahassee, is 
an attorney with the State of Florida 
Department of Banking and Finance. 
She received her B.A. in English from 
the University of Florida and law degree 
from Louisiana State University. She ex- 
presses appreciation to Mary Weigly 
Traub, associate with Holland & Knight, 
Tampa, for her editorial comments. 

This article is written on behalf of the 
Criminal Law Section, John Yetter, chair- 
man, and Barry Krischer, editor. 
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